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The plainiif and [appellee i institute this brought forthe 
suit for the Tecovery | of a negro woman-and ¢ child. action. 
The defendant in abatement, in, bar, 


‘the _peneral. issue, In An abatement another 


pending between ‘the, parties, for, the, same 
quse of. action ; bara fi final judgment, it in his 


rin a former scion, and by. 
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“tention of the slaves, it is believed thatthe 

commencement: of the ‘suit. In all 

they: ‘have to the plaiintitt by 
the defendant,. in bringing ‘the 
"te Domingo, »when,the fortuneof. all the 
| of that place had been destroyed 
4 theme in possession; without being 
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“appears also, from: the contrariety,.of, the: 
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This instrument is made aceording.to'the 
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oo 


hands of thé’garntshee, 


‘The assignees in the district court: 
terposéd their-:claim, as possessed of the pra 
perty- under the assignment, and 
of this-attachwient; but the court declan 

didi wot! west the 
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this decision, the present visit ag 
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passed by. the that it 
Ages s0.pass, cannot de, dqubted, .apless there 
some positive law ofthis state to prohibit 
know of no such impolitic law, and be. 

cannot he fonnd inthe statute book...If 

is. such.a let it be prodaced, 

tended that this assignment isnot good 
bythe, Jaws.of Maryland? Sach.an argument 

Bast completely fa fail—the citizens-of that, state, 
and bilkof rights, are govern- - 

ed by the English common law, .The proceed: 

ings. of their courts arevaccording the course 

plthe common taw. is unnecessary 

| guire whether the general system of those laws. 
be wise or not.. The court do. wiotrequireto be 
of this—we will not attempttogive 

on this, t—bu we do,call on 

thecounsel to say, whether any statute of 

forbids the assignment. If they cannot 
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jah this particular, nothing the contrary jis 
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foreign country? The reason of the Law 


This too is a necessary comity, 
courtesy, observed in every court. “It is 
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in compliance with the laws of a sister g 
all the, parties, are citizens of. 


This would! but. a little way to 
‘serve the independence of states and the jig 
spect due one-country to another, 
the rights of citizens and subjects, even off 


stronger with citizens: all of. the same republig: 


imatter of speculation—it is not theory. ‘alone 
it is a practical principle, and grounded on thee 
laws of natiéns—and. it is on wise’ principlagy 


foreign states acknowledge atid act accor 


be defied to produce an.autheri'y to the 
"The practice prevails in every. governm 
"What was said by Lord int 


ing to the different civil relations which sila « 
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409, It is untiecessary cite jurists on We 
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the - principles of well regulated justice, there 


it iis court, has never been censured for a.want of 
Aue respect to the laws sister state : on the. 


i decisions. In this case there is not—there can- 
ary be—any imputation of fraud. 
But we are now to invesfigate the question, | 
cod | how far this assignment operates? ‘To make the © 
Way as.clear'as possible for the decision of this. 


leg, let tis see whether this actual or volutita: 


#esignment does not vest the property in the 
tsiguees, to the same extent as an 


i) We make this i inquiry as, if the effect i is the ~ 
the cases heretofore decided upon both 
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@ssignment. under. laws, are frequently spoken 
books (when the of 


doubt but if will give.effect to the title 
assignees. The determinations of the courts - 
ibis country [England] have been uniform 
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Eastin District: the is ‘agitated) as 
an d there até inany decisiofs to this point.’ 
“int the case of Cleve vs. Mills, Coolee’s Bat 
Eats, 370; last edit Lord Mansfield 
assignménts under commissions’ of banki 
‘are: ‘considered as voluntary dge 
So atiother: case, id. 372, that 
“decided, that a debt might’ be 
England,’ due to: balilérupt ina 
country, where the law obtains analogous toma 
English bankrupt laws, ‘which other counth: 
wilt take notice of, and ‘consider in pone 
Tight aa if: the bankrupt law made an actual 
signment”” By ‘actual assignment, his hea 
undoubtedly, “have. meant, a ton 
agreeably to his own, and other 
ions, expressed in former cases. The samedi me 
cision was also made so long thé ‘pec 
5 Captain Wilson, id. 378, decided by Lord Hie fot 
wick, in 1752—6. “And, with a view 

same principle, Lord Kenyon, in delivering the the 
“Opinion of the-court,'in Hunter vs. Potts, 
rep. 193, which in¥6lved an inquiry’ 

effect of ax assignment, a foreign 
‘ander the British bankrupt laws, procera a 
‘to state the question to bey * whether or not the} 
"property ‘passed by the ‘assignment in tive’ 
‘Manner as if the bankrupt had assigned it Of 
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have beén entertained with respect to 


true meauiug of the word voluntary.” ; 
7 has, been cotitended, that this’ word, (frequently 
ised in the books) means ‘without a ‘valuable 
Spuisideracion ; but it is impossible to consider, 
that tight—when Lord Kenyon : says, t 

voluntary act,.as ‘contradistinguished 
toni a. compulsory act by law. Now, it is i im-— a! 
for the gentleman on: tthe other side to. 
that the assignment of Stevenson, a as res-— 
pects the property assigned, operates in 
Sip tie state of Maryland, and, with respect to. 
of that state, -in this state, 
Bile effect is the same. 
as what’ has already been said. correct, 
is nothing now to embarrass an investiga- 
tun of the the 
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Date tions, (and it, is not 


laws of any country forbid. the principle)” pep. 
sonal property is subject to that law which gue Se 


the person. of ‘the owner, Vattel,, b. thet 


always prevails, Huberns, 3° Dell, Rep, 
- 870, note, thus states the rule in his third magia 
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«‘ By the courtesy. of . nations,. whatever laws | 
are carried into. execution within the limite 
any government, are considered as having the 
same,effect every where,” and i in the casé of a as 
Sill vs. Warswick, the. court’ says, isa | fav 


fa clear proposition, not only of the law of Eage® the 
land, but of every country in the world, where | 
has the semblance of science” —and. the 


court will not at.this late day, overturn ana) qu 


cient and well settled principle of jurisprudenog | th 


"What then can be more evident, than: gi 


assignment having been executed according 


the laws of the place which govern the propem | it 


and persons of the: assignor, assignees, bo 
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_ same effect to it, as would be given-in the place} 
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’ j view of this case, may be taken.. Ew parte Stew- py 
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nent; but who is boand to know the lawsof a- Wary 
sother? No one, unless he resides and trades 
there. It jias been before observed that the 
a British and Maryland laws are analogous.—Let 
"gs advert to the cases of Sill vs. Warswick, and 
| Banter vs. Potts, already cited upon this:sub> 
of ‘dispute, between assignees and attaching 
qeditors. They put the question, in whom 
does'the property assigned vest, at'rest. These 
tases’were decided upon great ‘deliberation, ‘in 
favor of the title of the assignees—In both of - 
particular creditor had attached the pro- 

perty assigned. ~The question was whether’ he 
omight lawfully de'so? This: was solved by’ en- 
| quiting into the ‘title of the assignees, ‘for if 
tie property vested in them, it was needless to 
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“veyed those goods, and it! was held that they 
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case is interesting, for: the 

Soints now in controversy, ,were involved 
decision. Stewart had made ian 
all his estate in trust forthe. benefit of 
ditors.only ; and then applied for the’ af 


the insolvent. law of that state s-but the 

could not give him: any relief ‘under the 

Went-law, because p. 187-8. ‘the act of. 

to confer a benefit ondhe sth 

slebtot; -and the ground-work of that 
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“will: ‘prevent the. restoration: of” 
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satisfactorygte the. court, thatthe pro-— 
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this transaction; every one. knows 
eontrary—well, if.all this he so, what right had 
day property, for a sebt due ‘from another—In 
Wallace, Sir Jones’ Rep. 293, it. 
decided, that when adebtor~had assigned 
bit} doacreditor property iq payment of his debt, 
ih. | assignor had no control over it; ‘and that 
nat subject to attachment by another.eredi- 
tor: Now what is the nature of this'transaction 
(of Stevenson and all his creditors upon the face 
am embarassed,” says the former. 
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Diet they will:eweep all’ my property gver 
Iwill assign it over for the benefit of you 
"What court'on earth,” will not-uphold 80 | 


court’ of the where-it might bel 
: ed, that\a court of competent jurisdiction | 
Ging deeidedthe question in whom the 
vested, ihat could not again: be ‘gone 
Thisis a splendid proposition, to. be sures, ay 

geweral. rule, But there sis, ~an exception 
very case, which shews the great engl 
4 which courts will, goin protecting the prop 
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eeption governs the case at bar, and 
be seen that courts have'broken through that'g 
-neral rule, forthe very. purpose of giving ef 

laws of countries: which recognize the rig 
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siate of Rhode Island, and which: one ob 
creditors. attached after Blanchard had ¢ 
his estate to assignees. The creditor receiy 
debt under the attachment, the assignees 
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vied by. English in England, 
property of the bankrupt of | 
he had’ assigned there—upow the 

the assignees, perpetual injunction was ¢ 
ted against proceeding im. the attachment, 

in the case of Neill:vs:* Cottingham, iv cham 
gery, in Ireland’; ‘thers the garnishee had bed 
taken ‘in and the iti 


grent: deliberation, compelled the 
the: money’ which 
Feeeived, over to the*assignees. Frome 
that howevertbe question 


to assignees “and attaching creditors 
jects of the same ‘government, in-giving full’ 

fect'to thetitie of the former.” Itis 
repeat, that in the present case 
and assignees are citizens of Maryland, tt 
_ are bound by” the laws of their own state,” wi 
as governed the devisions just of 
_, ©The ‘consent -of ‘every stbject is virtually 
¢luded in the laws of England, and’beis 


— 

* 

th tance. of of t lges; 
the assistance severa UC Ses, 

nue: 
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OF THE STATE OF LOUISIANA.” 


jnoanswer to these. authorities to say, (if,the July 


that by the laws this state, such’ 


at ‘oii, though all are citizens of 
of Maryland, where it was 
He must be prepared to go to this, extent; for — eae 
thing: short of it, we maintain, proves.no- 


1G 
Ba 


Phe of law, beielly i is—iv a ‘contro: 
between citizens of any country: on siate, 
witere iney reside must g-veru tue 
tion of every: wuerever ine coucest 


Pan 
a law does not, in -the nature of things, 
affect this case.. The gentleman:myst: 
and to protect the rights of the parties, b 
who they may. In Robinson vs: Bland; . 
not svod by the laws of England; .ye 
in ctier countries, ‘coniract ~ 

not nécessary to discuss the 
vhether such a copiract be 


to understand will be relied. on by ‘the 
dant’s counsel, Ze Chevalier vs. Lynch, 4 Doug 

las; 470—and Simonton’s case, 2 Martin, iim 
'The.case in Douglass. by.no means contradigly 
the. principles contended for.. The action. 
_ Was brought by the assignees of a. 
a foreign garnishee, had heen 
to pay the money, by a judgments 
ee competent jurisdiction, the assigne 


pay the: ‘money, not be compelled 
it again. It would have been: q 
have compelled: him to, a secon 


~ 


Folliott vs. Nor does the, ‘case, 
‘Simonton in the least impugn. the, 
cited for the plaintiffs.  1t is understood, howay 

ever, that a very eral idea has been 

- manced in. the inferivr courts, that assigumentay, | 
: made i in a sister state, although according to wee 
laws of the place where-executed, are a periedam 
nuility here—and that idea is said principally 


‘ 
ae 
‘ 
J 
J 
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gtolinded on:this case : bat would the nin ist 


rary, ‘when examined; the truth’ is-the’ direct: 


“Now, wliat ‘isthe ¢ase when fairly. 


No more ‘than this—that a defen-» 


dant in-gaol could not make a cession under 
of this state—nothing more. The 
went widely into the validity of the. 
The conit, however, thought'it | 
hnecessary to decide tipon the character ofthe 
transfer; but said, admitting the fairness 
a “Jegallity of it, it is perhaps, an obstacle to the 
 eessio bonorum ; for, by this transfer, the 
| Aasideprived himself of the means of complying 
Wilif the requisites of our law. How deprived 
he had madé an assignment 
Tor the 'benefit of a few creditors only; and his 
estate being then. vested in'the assignees, put it 
dit of his power to assign his‘estate here, asre-- 
by the laws of this'state. The case 
Simonton, then, is not a case against the present . 
pitintiffs, but rather against the défendant—for ~ 
goes upon the ground thet the transfer 


judges ‘who pronounced the decision be willing 
that they intended to declare such to be 
‘Phe case does not at warrant the Sreyan 


But if errors haveligone abroad, it is_ 
the chinracter ofthé'bench to: Nave: it ex- 
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the: property in the assignees abP 
the ‘court had not ‘consider 


then, might, well have assigned it here, and 
“ithe benefit ofthe insolvent laws of this stalgge 

ie laid down in thecase-of Hunter 
upon by the counseh of the assignee “i 
mot. ‘applicable. tor the. preséiit. The two 


are. absolutely dissimilar. The. discharge 
act: of 
property: was, agreeably to bani 
sto be. fairly and equitably distributed 
creditors. Any’ thing, like ti 


thing like advantage taken of the. 
ditor—is destroved. by-such laws. But: 
Stevenson. assigns. his» pro:e: ‘ty: to, whom 
pleases he names, own. 
scribes his own ‘erms; he gives his trustes 
power. of paying themselves: in. preference 
~.any other creditor; and the residue then 
| whom? ‘To those creditors, who will signa 
lease. within certain period, Inthe firsty 
athe assignees do iu fact take all the 
for: they must pay ves ‘firal 


— 

— : 


rite STATE OF 


deprived of all-remedy. Hete is downright 


preference: “In Hunter~ vs. 


wt” Every thing was distributed as the law 
Here every thing must-be done 
will of Stevenson.. Besidés; after pour. 
all his favors'on the assignees, if 
imy thing remains to evince a fondness for any — 


it'is only to those who will discharge 
hin within a certain time. Here are terms most 


imposed upon Tegal, liénorable credi- 
This court will congider the arrangement 
as it merits; and then ‘say 
Whether Hunter vs. 
OW in their unwarrantable demands, 
itis unnecessary to argue, whettier an aasign- 
tinder an insolvent or bankrupt law would 
titlade the property attached's which ever way 
qiiestion is decided, will uot affect the pre- 
case. ‘This is volnntary assignment of 
we contended that in principle, 
the property in dispute. 
Tie. principles of law the property 
New-Orleans. trom’ being comprehende” in 
this assignment. Admit, for argtiment’s saké, 


instrament, we'then say, that ae 
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,, Are, when accepted by the creditor, in the, 
Anre.of .a. contract between them. Those 
tors who accept ‘it are bound. by its terms; ang” 
unless a special. law of Maryland exists, whigh 

_ makes it, when agreed to by a majority, binding” 
all the creditors, ‘there i is no contract between” 
the debtor.and those. awho do not accede to 
instrament, Ramsey; never agreed: to this 
-_signment—he had aright to do so, if he pleased , 

doing say -he is not bound by any stipes 
lation contained in it. . The very act of crediy 
tors-accepting payment under it, proves that some. 
_ agreement must be necessary to wake it binding” 


on thein.;;this isexactly acontract. By notage 
ceding to the contract, they. may use all 
remedy to obtain payment ; because, when they 
consent. to receive payment from the assignees. 
they agree to take part forthe whole. of 


remain in the same, state, undiminished 
fovee, against)the debtor.... Now, apply 


Stevenson, he assigns,over\for, the benefitiat 


would not. of course the, goutract. did. not em 


debtss\avhen they..do not consent, their debit | 


principle..to the present. case : the,. propertyigl 


those creditors, who will,signthe release. 
,aecept this coudition.are bound. ‘Ramsey 


tend to, him: the law 


ig 
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bior 

hich 


ling | debts thie to incor the'danger 6f losing 
honest bona fide, vigilant creditor, as 

is; "tobe deprived of 
This conttWill nevér'sanction such 

|, OVAgaih® in volantaryassignments, a debtor 

edie) “assign property withid 

‘violating any law countnywhete 
ling] of the property assigned may bestipulated: 
assume this'as'a correct principléythatthough 

assignment may be good in the country where 

hey] ‘wade, and itis to be partly executed'im another; 
where the law is- different, no court of thatcoun- 
“try would give such’ part their sanction, other- 


Wide they ‘would violate those! 


“upon thein the'nécessity of 
liccording tothe laws of’ thelr’ ‘state. | 
Louisiana, its laws ‘aré paramoutit; 
‘coitie ih Competition With thém’s if 
fot; We’ are without law, and; df coursé;, Withoyt 
justice. “A statutory provision enacts, 
Wess*three-fourths of thé creditors’ are” 
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“July 1817. Another of this — 


be given to any ¢reditor. Now. 
part of this assignment is to be executed in 
itis noobjeption to sayy thatthe penal 

_ property in dispute)'and; therefore, must 
erned’by the laws of the country: where the 
@omioiliated.. correct princight 
when it does not countervail any law 
countty where the property is situated: 
~ call te our assistance the so much. boasted cua 
Bop. 193, for a positive.confirmatign: 
thie principle---Lord Kenyon’s opinion 
ginning that it does 

We, therefore, contend that, from,this 


7, 


able authority in our favor, the rales 
this property in dispute,-must be according ter, 
Lonisiang and nobof Maryland: Wil 


We still _go upon principie, and.iorther 
tend, that there is a great diiierence between 
assigament made under ai insolvent. or 

day, aud a mere yoluntary one of ihe 

given to 1. as ysed in Mngiish siaiuies, goly 
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oy le gives the same 


1817. 


2 Veaey 14,i3,an authority completely» 
igmpport of our position, Hardwick there held, 
voluntary. conveyance, though without 
ven a-guod considerativa, one depending 
of the deb.or, is not sufficient 


gabieto divest the property so as to cut out.the - 
a creditor. in alb-cases whece,assign- 
the benefit. of creditors, made in 
| tiie? country, have been ratified by courts, these — 
gaigoments have made under insolvent 
lawsyand-were notthe voluniaryones. 
@iiledebior. . We are not disposed to question 
| of these decisions, because,they.do 

pkalfect the present ease. But no case can be 
assigoment made according to the 

Will of- the debtor, alones who may prescribe hig 
these terms, when accepied by the 
to: the. principles hefore Inid. down thas it 

contract. Besides, if a. voluntary 
were as effectual as ump exeouted 
the provisions)of a bankrupt or ims | 
Gilling it a voluntary one? The term must cer. 
| 
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IN THE SUPREME COURT 


assignments. “The: word voluntary; 

something or nothing. “If 1: bol debit 
-Ineaning at all; it would evidently convey prop 
ideasof distinction, thatthe law and the 

ete: did not give it the same interpretation or'efiagyy attac 
that, in fact, it must be viewed as 2 conveyaagy “poss 
totally different from one executed accorditigiy: city 

Another principle,ef: law,. en. whieh, 
"this case, will easily present itself to the icy 
tion. of this. court. ‘This ‘property wea 


comprehended inthe assignmetit of . ‘Stevensey 

unless the assignees had-a delivery of grt 
assignment itself did not give them this delivemy 

and we venture to’'say that no detision 

produced which would support such aq 

ment.’ A‘ delivery’ must be actual or legal 


attual one was given in the presentcase, May 
‘conclude there was no legal.” This: | ties, 


is to be considered in the same light with: a trae to.4l 
of the property of the debtor to his deli 
ees. »Taking the opposite side their sign 
must suppose it to have 
consideration, and therefore very much bearmgy, quis 

_ features of a'sale.*"T’o effectuate 
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STATE OF LOUISIANA. | 
ere must be tradition of the thing transfer- 
toga bona fide tradition, The will of the 
will not-give the delivery, Ifthe “Bos 
moperty was corporeal, it should, to’ have giv. 
title to the assignee, so as to cut out this 
nt, have been absolutely put into the \ 
goseession of the assignees or sone agent in this 
Giy for their use ; if incorporeal,, the titles or. 
He documents necessary to constitute the title, = 
have been received by him dor thee 
“he benefit. In support of these principles 
Meimportant case of Dumford vs. Brooks’ Syn- 
fics, 3 Murtin, 222—where the point forwhich 
“Weare-contending is luminouslyhandledinthe . 
pinion of the court. We referthe courtwith 
great pleasure to this decision, as containing all | 
lig on this subject. But, one citation 
will make, it is this: the court are speak: ae 
the. requisites of , ‘a good delivery, 
iparguing on this point. they’say that\<‘delivery 
maytake place by the actual consent of the par- age 
ties,”” this principle with redoubled force applies 
fothis case; none. ‘of the other requisites of a 
Mlivery are complied with by Stevenson’s 
.refuses to consent to’ the 
of the property,. which is,one ofthe re- 
quisites laid down by the court, and of course 
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this printiplé we attach the property 


dnd will premise that so many Bol 


their attention to submit them all. The} orl 


“we merely quote the books for the court, Wiley 
ott relating the points on, which thesé calm | 


of the point settléd in Kitby, we 
Atierican states, ‘there is no Gifferencele 
‘tween them, as considered among themselm 
and. any foreign country. ‘Each state is 
| -penident its laws are not extra-territorialy 
al 


“other creditor who refusés to subscribe to 
the property of Stevenson is 
attachment. This is our |. 


will now ‘the court with 


tip in éxamiding this subject, that it wold ti 

prominent will he produced, “vole 
Kirby 313. Taylor & al. vs. Clary & 
‘We think it a strong base in stipport of our claim ‘laid 


turned, or the principles decided. n supped: 


their proceedings they consider each istate 
aforeizn state: The constitution of the deci 
views them ta’ the: light, the 
itself ‘witliont the intérférerive of then 


‘lex Tie. opposite’ side. in thei “solve 
the — of the wat] 


. 
resis 
he 
cord 
med: 
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in Kirby completely ‘applies, "The: Buit'n District.” 
gourt there held that a.commission of bankrupt- 
gin ‘England did not comprehend the debtor’s 
@fects in Connecticut. England and 
weré foreign and independent countries, 

If the principle _ above ‘laid down: true that 

; each state is foreign as. regards the others, | this : 
qourt agreeably to the «stare decisis,” will 
hold that this property would not pass ‘auder 
Assignment, executed. according: to an insolvent 

7. bankrupt law, much less under the present. 
*yoluntary, objectionable, and unjust one, 
Johns. ‘Rep. 193. Smith vs.. Spinola, the court 

down a rale which contend. applies 
yesistibly to, the present case... “The. lex 

“gist govern in. the constriction ‘of contracts, 

| and the remedy on: them must be prosecuted ac- 
(ording to the laws of the country in which the 

-getion is brought.’ % 97 Johns. Rep. 117, White 


medy, i in this action, is sought for i in this court $ : 
that remedy must according to the laws of this 
| late. 3 Dallas 369, Emory Greenough,’ 
decided | by. judge Iredell, will‘shew the court” 
the ‘Opinion entertained by that able judge, of 

ithe nature’ and txtent of discharges nnder. in- 

Vou. 
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Canfield, confirms this doctrine. The 
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District. ing of an insolvent’s discharge, says “that ¢ 


1817,, 


. case is that a ‘creditor | may either prove his debt: 


"The assignment of a bankrupt’s estate is bind. 
only in. the state in - which it issues... 


atthe bar. ‘That opinion was, that a certificald 


cases IN THE SUPREME courr 


of equity never interfere to ‘deprive the 


- tiffat law of any legal advantage which he might | 


have gained, unless the party seeking relief will 
» do complete, justice, by paying what is eal 
due.” By plaintiff ‘at law, the court meant a Cre 


‘ditor who had resorted to the law for the salle | 
faction of his debt. 
Lord Hardwick, in ‘Atkins: ag, 

‘Ward, evinces his ‘partiality to honest, bong 


Jide, creditors. One of the principles in. chad 


under the commission, or pursue his debtor at 
law. This is our case, Ramsey would. not. 
‘accept of a share tinder Stevenson’s assignment) 
‘and liad pursued. his debtor at law. Dougi. 


_Beawes Lew Merea. 516, 6 edition, contaitis an 
opinion. given by Lord Chancellor Talboi, whet 


confirmed i in England would b- no discharge to, 
the person: aued,. if a suit had: been 
against him. in Virginia, ‘on his going into that 


country.. But -an English case on which War 
strongly rely, and which never has since boot 
overruled or even questioned, is to be found i id 
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| case, 2 Martin which be so well. | 
ii ‘remembered by your honors, that we will net de- 
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Pie place. The assignees claimed it, Lord 


Muvsfield held that the assig.ees could not 


gover tie debt. ‘This court will, consi- 


dering that this was a decision of Lord Mans- 
feld, who. seldom” erted, whose determinations 
were always, except when prohibited by posi- Hts 
“ive law, upon the plcin and infallible rules- of. 


tiioney was’ attached to the law of 


jatural justice, surely give this case all the 


i, | weight and importance it so justly merits. s 
Bat one other authority upen which we rely 
with the utmost confidence, and thea we illre- - 


lieve your honors from so tedious a research up- 


‘Gna point which we believe to be so plain, -and 


welt setiled as we conceive. ft is in Simon- - 


tain you ‘by relating the principles therein de- 


cided, bat. content ourselves by a reference. to 


te hook, and though the idea may possess the. | 


intleman that it is not in opposition with the 


principles contended for by him, we-will leave — 


the ‘examination | of the -similitude of the two 


1 eases to the better judgment of this. honorable 
# Court, as wé adniit the principle that every ‘man 
lias a right to dispose of his property as he 


pleases ; the opposite counsel havé granted that 


‘here art exceptions. This case is one of those 
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"CASES IN THE, SUPREME 


/ 


to the prejudice of his creditors. We-canteng: 


that if the claim of the assignees is. allowed, thigt 


Srsyassox. right will be. given by the court: and more, will 


it not also deprive us of ail remedy ? 


the recourse left, should the appellants succeed 
| They, no doubt, from the anxiety shewni in thig 
case, are not yet paid,’and the property now. 

claimed will enure to their individual benefit: : te 


balance. if any to be distribated te those . wiley 
havé acceeded to the will of the debtor, while i 


we-who thought that by the laws of civilized) 
| nations it required more than‘ the will of one tay 
bind, and:resorted to a plain remedy, . sanctions: 
ed, not only by. the principles of law, but tn, 
“principles of equity and justice, will be. 
all rights, unless this court interposes ite 
thority and protection in our behalf, and closed 


the “door against the unjustifiable 

of the assignees. Itis unnecessary, as the 
contend to suyoena any statute, of Marya 

land, to giveus its testimony in our favour; 


* we should quote, them as Hinding 
we would refer to the: 2 American law 


484, wherein-it will be seen, that by. the act oft 
481:5, and the supplemental act of 1807, of thay 


‘state, such an assignment as,this would not. avail 


“Bastin District. exceptions, that a debtor cannot convey propel 


re our opinion in 
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refused relief bychief justice Nichol. 
the legislature certainly intended” says 
learned judge, -« to place all creditors on an 


lo the distinction where the parties litir 


acta esse” ‘The presamption one way 
other’ will not decide this case,. the court i 


THE STATE OP LOUISIANA! 
t the case of ‘Steuart & alii, wast 


Rast'n District 
1917. 


footing by providing. for an equal distrit * 
of: the debisr’s effects, in proportion to 

It could not be their ‘intention to al- 
bins to give a preference. to ohe, and to de- 


Muy atthe same time his liability over to the. 


sucha provision would-be. iniquitous 
extreme 5” if we are correct it the 
the ‘two cases, the above quotation wiil suf- 
* fee for, the many enquiries of the learned gee 


and will obyiate the necessity of ane 


pat are citizens of the same state, and. where 
creditor is ‘of a different state— 
‘court is not.biund to presume 


failed upon to say, how far they will give effect 
assignmen., when part. of the instrament. 
executed in New-Orleans, and is against, 
Adirect provision of its laws, in favour of: at-, 
creditors. ‘The courts have always look-; 
upon these voluntary assignments with 
lint jealousy—great power is given to the debt. “A 
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District. and the exact aad 
parcial justice is rendered, tne couris suouldidg 
stroy them oazht not in amy forat to 
ure the rights of creditors ; no preference sbi 
be given among those who relied on the Mn! 
sand eredit of the debtor; every thing shold 
fair and: as legal ‘as ‘the | justi 
Phe opposite ‘counsel “that ll 
will’be executed by this cétirty 
principles of comity we ask if this 
to the execution of which, the of iawtagy inom 
be properly called? Is there it that 
equity and equality of distribution of aft the ple 
_ petty among all the éreditors, as to jistity 
Court in forcing ‘it to the prejudice of an 
‘creditor, ‘who refisés'to be this deptived ate 
just debt, ‘and resorts right’ recognized bp 
Tiws right which’ must ‘be 
Baltist do partial’an’ instrament. Or rather 
thé very ‘face ‘of tlie deed shew ‘the” pretete 
given the trastées—one not atithorized: 
the laws of any country, but made valill a 
_ by the consent of. those who accede to its tering 
Is ‘not this preference in fraud. of creditors 
‘What court will so proceed against Ia, 
and justice,’ as to give its’ sanction ff 
Tentian attenipt at the overthrow of 
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THE ‘STATE OF LOUISIANA.. | 


are the principles and authorities. upon which 


OWe now ‘leave. the case to. the” court. 


we. ground claims we call on this court Rewer 


apace to say, whether a debtor can ‘have the: 
ganglion of the law, in doing that. which reason; 


a the common sense of ‘the world disown. 


| We wait to know whether a debtor can say. to 
“mecreditor, take all my: property to. ‘pay: your 


debt : to another, 1 will deprive you of ail ae 
idsetion, ‘you:shall have nothing to which. you 


[tap resort, you have ‘confided in my honor and 
integrity, the law will. authorise. me to, 


violate these sacred ties, your. debt is now a nul- — 
lity. These are the principles, advocated by the. 
assignees, they demand: the protection of this, 


“court to support them ‘claim, bottomed.on._ 
Ayiolation of the eternal principles of equitys, 
impartial justice; with the vig lance.and , 
aig of Ramsey on our aide, with the har-,. © 


diness and the avarice of the assignees, that, 
ov to promote the. interest of ‘self on 


Dict, United States? attorney, in The 


triginal parties to this action, as well as those, 
present appellants—are all ci- 
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the laws’ of that state, the assign | 

qitstion would be tield good. Here, then, 

question would, ‘seemingly, be at rest. ‘But, 
“Sreyanton. the other, side, loud and reiterated charges es ate 
rung on the odiousyenithets % frand,?? 

ence,” &c. With respect to the first, there’, 

‘ no proof, nor ought there to be any. suggestion, 

3 As regards the other,’ let it be admitted, 

isthe consequence? Simply, at ‘most, 

- Peprive the assignor of some privilege he might 

* seek under thelaws of Maryland; but 

operating the avoidance of the assigi, 

ment. ~'That was bona fide, upon safficient coi 

sideration, and by’ no means novel or extrage 
dinary. Bat, says our learned opponent, ita 

voluntary, and, therefore, fraudulent! 

voluntary means, without ‘a valuable: ‘cone 

-sideration.” This is a definition 

for the first time 5 ‘and, like ‘many others of ie 

-propositions in the same: argument, Advanced 

with a boldness proportionate to its insufficiendy 

and relied’ on With secarity ia pruportion to ite 

weakness. . The term voluntary, as it relates 

_ conveyances of this nature, i is peculiarly signir 

~ ficant, and, it. was supposed, could not easily 

have-heen: fhisunderstood : a voluctary conveys. | 

/ ance is one originating in the will of the path | 

and is-used in uppdsition to forced. An ile 
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ti ‘the use made.of these terms in our law régula- 
| ting the cessio bonorum > there the distinction is Rewer 
iy | Spreibly given, when speaking of voluniary and 
forced surrenders. Volantary conveyances, un- 
| dor the rigid principles | of the bankrupt lawof 
are never avoided it is only 
Wheve.they are attended with circumstances of 
actual fraud, that they are declared void, 
in contemplation of bankruptey, 3 

and giving an undue preference. Phe hullity, 
me} of the latter description, is the effect of the po- 
sitive law; and iw relation toa particular system 
| principle was unknown to the common 
and it-is anknown to the’ institutions of 
shostof the states of the union, and, | 
| others, to those of Maryland. | 
insolvent law of Maryland ‘has a 

deilying the benefit of the law to persons 
give an “undue ‘preference to their creditors; but 
by vo’ means declares the-act giving 
‘eich undue preference null and void. The ex- 
pression of the law is as follows: “Hath ase ~ 
gigned or conveyed any of his property with ‘an - 
iy : t to give an ‘undtte and improper prefer- 
and “any deed, conveyanee, transfer, 
or’ delivery of any property, real, 
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District, creditor or security, made by any persox 
3 pe ‘with a.view or under an expectation of beingar 
beconifng, an insolvent debtor,.is such an. 
Sravexsox. per preference as. is here intended.” 1 Log 
‘Journal, 100. Here the provisions are q 
strong, and doubtless very proper. But their very if 
strength that, while 
they apply ‘to the cases of persons applying, for, & , 
the benefit of. the insolvent law, they do not apy ie . 
ply to any, other. Nor, in that case already. staal ‘the 
ed, i is the transfer declared null and void. 
Herein, they differ from.the bankrupt law guy 
England and the late bankrupt Jaw of the Dikg, | 
ted States, and, indeed, upon. principles whigh@) de 
distinguish batkrupt from insolvent laws. 
_ those laws, such an agsignment.or transfer would ‘ 
be: held to. be an act of: bankruptey i in a tradename 
syould sbe declared yoid. Bat, under 
laws this couatry, generally, no,such, rule} 
prevails. H Here the debtor is permitted to chopgg 
‘his creditor, and, if there be no fraud ; jf the of | 
payment, transfer or conveyanee he bona fidey ing 
the cre jtor or transferee is entitled to the ben; , 
elit of the preference he has. received, It iy, rat 
when the debtor. comes ask the bens 
efit, of the law, dischayg ing him, from. custody the 
or from his ‘debis, that the subject is 


and it is. him that the 
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case, if Stevenson were to ictal ait the east'n _ 
benefit of ‘the insolvent law, the transfer of con- 
Byeyance tothe appellants'might be objected te Ruwer, 
: but it does not appear that Stevenson has 
inade-such application, or that he ever'will, or 
B ithe had or did, that it would affect this subs 
ject. The assignment in Baltimoreyhas invest! J 
ed the assignees with all the property described 
Min the deed; and the appellee knew too well — 3 
‘the operation of the instrament to'attemptdise 
tubing it. The counsel: for the appellee have 
fallen into ‘an extraordinary error in relation to 
the principles just considered, wiien noticing the 
decision of chief justice NichOlson, in the mat- 
er of D. C. Stewart and others, petitiouers for oa 
the benefit of the insolvent laws of Maryland. 
Law Journal, 18%; That was a proceeding 
thder the Matyland. ingolvent act, analogous to 
thé issue directed by cur insolvent act of 1808, : 
where fraud is presumed or ‘charged by any 
of thé creditors.””. The parties in that case hav 
| tag assigned all their property for tlie benefit of = 
“afew creditors; applied for the benefit ofthe ©, 
insolvent law. question for'the decision. - 
of the court is,” says Judge Nicholson, 
ther this is ‘an undue ‘preference 
es ‘one creditor or security;’. in contemplation of 
act of to deriv the parties of the 
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Bast'n benefit of that act.” "The whole reasoning; wail 
ona ‘the decision of the case, turn upon the subjeg 


Rawesr of applications for the benefit of the insolvent 
title of the assignees, or 


creditors, in the property-or credits transferred, | 


them by the debfor, is never once questions) 

Such an enquiry, indeed, could not have arise 

_ ubder the laws of that state, not could it,)] 

oe humbly conceive, under the laws of this, have) 

arisen, until the act of the 20th Febraary, 181%) 

relative to voluntary surrender, &c. By” ther 

24th section of that act, provided that 

any debtor who shall have sold, engaged’ or 

mortgaged any-of ‘his goods*and effects, or: 
ing disposed of the same, or confessed judzmei 

 in-order to give.an unjust preférence, &c. shally 

be debarred from the benefit of this act, and the? 

said deeds or ‘be declared nult and! 

illusteative of the truth of this reasoning, thal 

Judge Nicholson, in-denying the benefit We! 


we 


act to Stewart and others, goes ‘chiefly upon thé} 


_ ground, that they had already divested these 
selves: of their property. « How,” says: hee 
“ is the spirit of the act complied with, whew®" 
man the. whole. of bis ‘property 


Os 
. 
{ 
* 
= on 
4 
fe 
| 
he 
if 
4 
4 
any 


fig'to surrender that*which he'has before dies 
posed of, and which he has not, for thetbenefit 
| of the others?” Law 
The paragraph ‘following the sentence last 
edi) | quoted, and upon the same pages‘is, I conceive, 
direct bearing upon the subject 
af bar. will, I hope, be a sufficient'apology for 
| it at some length It is,” eays-the au- 
thority, “agreed that, at common law, a’ 
he: | way pay all his property to-one crediter, in dis- - 
iat | charge of a bona fide debt, to the exclusion of 
| al} the others, and that this act of 1903 -does not 
We} take away his rigut of giving a preference, OF 
this there-can be%ne doubt. It right with 
which the act does not interfere. des 
clares, ‘in substance, that if a debtor doesitisist 
id) | and exercise his common law right 
fering one creditor to the exclusion of all the 
iy’ | fest, he mast take the conmmen law consequences. 
a | His person aud his subsequently acquired pros. 
petty thust-remain «liable to the. claims 
‘Bimonton’s case was thatof com 
fhement- spplying for the benefit of thé 


considered by th oa i 
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July 1817. 


Having assigned his property for the 
a few creditors, apd having ‘nothing left, 
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make a cession under the ‘civil code? and 


ther he was.entitled to the benefit of the law) 
_ The decision was against tlie application, ' cl 
the first ground; and the' reasoning of the 


alike against it, on: the second. But the 
“sion here was purely personal to the split | 


and.did not, in the most remote degree, ' que 
tion the validity of the assignment made by him, 


discussed, and considered with very great 


tention at the time, as well. by: the superioip 
court of the-territory, as by the district ‘coud 
of the United States: in neither, was the 
declared invalid or irregular, so far as it 


spected the ‘assignees, or the property precow | 


veyed by if. On. the contrary, Simonton, wil 
acted as-attorney in fact, for Williamson’ ant 


Stephens, his assignees, brought suits in tie 
district court: of ‘the United ‘States, .in 


names, for propetty and credits conveyed i 
his: schedule, and in which the assignees 
eovered. One case was Williamson and Stal 


; phens vs. Lee and Clague, syndics of Williaa 


Brown deceased, and his estate insolventet 
Brown had ‘purchased goods of Simonton (pre) 


assigunient made by Sinionton was fully 
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THR STATR-OF LOUISIANA, 
to his assignment,), which remained Dai 


July "1817. 
¢hanged in his (B’s.) possession at.the'timeiof 


= 


= 


his insolvency; which took, place shortly:before Pxs=* 


hjs,death. (The claim apon Brown was assigns 
the:general debts of Simonton. Bik 


nonton, it is:we)l known, was followed here bya 
qeditor named ‘Muirhead, who intprisoned:hinr 


debt, to darge amount he 
{otal inability of Simonton to discharge the judg: 


ment in. Muirhead’s. case, was ascertained bes 
fore the recovery from the Syndics of Brown, 


and: Muirhead’s counsel interposed.in the Uni- 
‘ted States court, alledging the insufficiency of 
the.assignment-to carrythe property’ there reco-— 


yoreds’,'This interposition was. at the time, 
considered. an experiment, and proved an un. 


successful one... The counsel.of Muirhead neve 
-prthought, indeed, that they had any other re- 
dourse:than against the person of Simonton 
atthe: time of eommencing their action against 


him, they. knew: of the claim op Brown’s estate, 
aid of other. claims ¢o the: amount of upwards 


“of,850,000 in Louisiana, which had been trans- 
ferred. by: Simonton, to, Williamson and Ste- 


phens, but they never, except. in.the inatance 


‘Ihave. stated, looked: to this fund for the dis- 


diatge of. their judgment, or attempted to ques. 
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Ditton thiig ‘ease; and its incidents, 
aid ‘of the. appellants... In Simonton’s ‘cagg§ 
Martin, 404, a citation is made from julge Mp 


Srevereer. cholson’s decision; Law Jour. 189, which 


it is there given by thetcounsel,»lays 
ciples by no meéans :warrauted: by that authorig, 
ory ns far asd know, by-any 
_Rot!'tromble the ‘coutt citing die 
‘large: but it willbe discovered that if theicimg 
sel had given'the whole sextence, instead 


said*that Morrison’s assignment wasag 
luntary, and that therefore, the creditor might} 
tach. But how Ades ‘voluntary assighmentgit 
ahy more tight to ‘attach, than’ a: forced 


‘signment (as one under insolvent: or bank 


laws is-considéred to be) would.do Weill 


thought and-believe ye have shown, that 
fect ‘of botly classes of assigunients-is, in thiot 


spect, the'same. to 
stroy the reasoningy or weaken the decisiol 


the appellee, imasmuct as he is not a 
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yet that. fact not: affect this cause, as fn 


it does:not ; because, if the property, by 
he ‘aseysoment, was - vested in. the. = é 
end of the question. The counse sor; 
have. not evn attempted to say that 


not so, and they could not, for itis sub, 

that thisshas beemclearly. proved, Then 
had. this creditor.to attach property 
Jelonging to the assignees, to obtain payment 


| ofa. debt due from another? We, must be now 
diving in-times, such.as;never before existed, = 4 
civil society began. The gentlemanmust 
daney.is returning back to that state of existe 
ence, in. which we found the, aborigines « othe 
But, it is said, the assignment was vol. 
therefore, notbindings becausea = | 
Aplaniary assignment means,“ without avalu- 
. But he is.mistaken im = 
point, as has. already been, shewn. The ~ 
“Guthority of the counsel, and of cogrts, 
arrayed, Without further  ex@imix 
tion, we are content that.. this.court, decide, 

them. When, he. says, no. authority.can 

where a assignment would 
“operate, to transfer propercy, situated ag that. i in‘ 

dispute, now is. Many. authorities have. been 
alread y cited to. this. very point. A, 
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Bath Distt. have made. “Pwo more wh 
recollected. ‘hey are cited ; Morland on Come 
$74-5—one of them, particularly, was Tike 
case at ‘bax, in all respects. “A person ft 

circumstances, Assigned ver all his estat 
4 creditor, in trust, to sell it, and raise mont 
for the payment of all “his debts—teld that 
assignment was good, and operated to 
aignnient can only tratisfer property situated’ 
the: place whete the’ assi@iment is inade.! Now 
> this is a - great, mistake—t. Becanse 
is always governed by the lex 

the country whére’the*owner ‘has his domtem 

Personal’ propetty ‘always draws to its 

the: possession. Where, froti the 

‘assignment, actual possession canhat accoite 

pany the deed, it is dispensed Withas, the oily 

‘it sea, conveyance of persondl 
perty "in andther country, Newland 
it nid, that the 

in'thé place ‘where it ‘Was executed yet, 

t6 ‘he ‘exécuteil ‘in another place, 
thie is, diferent,’ thé Taw of the 
hitist govern, ‘Now, it” is, ‘perhaps; 


at 


| i is the law of | the country where the con- Bast’n 
bis tp be executed and consummated. 


use | ‘there is any thing in in this idea, i in paint 
what gs this ‘court. to do with i inas- 
puch. as, no pact, of this coniract bet»een 
yengen and his assignees | was to be executed in in 

New-Oricans. The assigpinent says. nothit 
the appellee in New-Orleans. 
jp useless, therefore, t to. about 
decide according, to the law of 

Guy Me-state of Maryland, where the contract was - 
ae io be executed, ef which all the parties. cilt- : 
pf course subject. to ats laws. This 
is the true rule. The counsel have evade 
this settled principle of lpw, and talk about Ahis 

Gourt’s violating its oaths if it were to decide 

assignment is good ; becanse, say they, 

[the statute of this state 

the creditors, shall, sign off their claims, in 

order to discharge the debtor... Well, this may, 

true cnough in the abstract ; but the gen- 

ith] forgets that the, assignpeyt in qpestiqn — 

made under the ingolyent jaws .of this 
but.under the common law of Maryle 
it-be.shewn that the instgument is not good 


| ‘dee there can be no such ‘thing as contact 
ar ly be executed iu evuutries. 


- 


— 
CS al 
a 
| 
; 
> 
ag 
é 
i 
q 
‘ 
\ 
F si 
. 
a 
. 
4 
&. 
“g 
\ 
id F 


Bastin Digtrict. cannt ibe shewn, that any Taw of this state 
cares this transfer, or one made in : 
Rawr under the same circumstances, void. . Large 
Pursue ‘the counsel, however, in their course,. 
They have embarrassed the cause with mio 
matter totally, irrelevant ; and. the | confusigg 
which they ‘create almost defies an’ 
. answer ‘them—but respectful considerationé 
duce this ‘reply. ‘What then is next urged 
the ‘appellee ? “Why, in sdbstance, what 
been before observed on, admitting that pérsomll 
property i is governed by the domicil of “the owt | 
er; they contend, howéver, ‘that’ the laws of thi 
state, being about to be violated, the assiguilidll 
is not good, thongh they’ do not shéw us’ 
‘the law is infringed.’ | 
the gentlemaii again talks about a volt 
-tary‘conveyance, and asserts that it means 
or nothing.” we admit? 
is alleged, that it méans** without’ a 
“That we detiy ; and. we hate 
that it, sich thing.” ‘But’ 
aré’ we to get over the statute of 27 Eliz me 
“Tete, it is said 
‘exposition be'fiund. Let’ us ‘see: 
“that cave has thing to do with’ this, 
“qliestion Whether ‘a ‘conveyance Oe 
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and the statute of Hliz. having en 


made with’ good. and valuable consi- 

it was expressed vin’ the: assign. 
that the consideration ‘was: ‘five sbillings, 
whieh the ‘courti®aid was’ an insufficient consi- 


ration, and ‘ordered 'the property to be convey” 
tothe bankrapts’ ‘assignees. But ‘it’ia no” 
Walter ‘said that’a voluntary eonveyance'means 


Here again the:counsel 
| mistaken their own authority; and really 


has this‘ court here, to dowwith 
‘OPorsaing the learned ‘counselyithe nextslep 


‘We'are met with more of the»history of Elia, 


Vexey—great fondness is discoyered for the 
feign of this virgin princess—again, this court 


2] ‘Wrequired to construe an act passed at an ear- 


Wer'period of her lifé+the 13th year of-her 


"peign. ‘That tooj-was‘a statute made: to prevent 
‘fraudulent conveyances sand the questionim the 


“eae in Vexey was, whether'an assignment made , 


t any consideration, other*than love and 


| ‘was “good ? «Lord Hardwicke very 


Mhip ‘does “not say, to con- 


~ 


and, 
by 
onal 
a” 
this 
i 
ne 
h 
‘ 
how 
; 
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has nothing to dosvith, the,ene at bari mgy 


gratify the counsel, who have taken cape to 


‘ 


it, to be informed that, it, has been, overruled da 
Rens Ath.265,2 Browne gp, 

Again: it is,argued that .imgthis case, there 
‘was no delivery.of the property agsigned.s. 
in law there can be-but two species, one 
the other ,actnal. . is. good, law, it is.ad- 


mitted; but-can it be said of.the. property 


question, that there, was, not.a 
Tegal delivery? Enough ef. been, sai 
already. The argumentof .the opposite 


js as good for 
made for them. It, is. unnecessary to.make 
‘any observation. apon the, paxticular objection, 


that there.was no delivery of this property. to 


Ramsey, though it iseingular, tp be | 
Btevensen: should be censured for, not delivering 


Uproperty: lolthet geatheman he: had-asgigned 


tothe case.in 3 Martin 222, thatcaggis | 
not desiied 5, admitted good 
we had intended to cite it,,aswery much 


present argument. (Wie. think the counsel was 
selecting iis case. Let. the 


Rast’n District. he had said) thata voluntary cony 
we 
‘ 
/ 
‘ 
- wi 
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Detivety may take plicety thie 
gee "cousent of the parties.” says the”comt. 
can assure the’cétrisel, that hoth Stevenson - 
“gid assionees consefited to this assignment, 
&xpressly appears from’ the “in 
tinder thei hands and seals, “W 
‘Pied on} for What’ purpose the codisel"have 
fblexactly informed us ;“but'they have 'inform- 
whiat is’ riot! to be found in that natho- 
tht the debtor's effects in‘ Connecticnt 
Wot pass by under a commis- 
Whether ‘defendants, whi" had> heen’ dis 
unde? the *hahkrapt laws of England, 


of the bankrupts edtate, 
forthe three ease 

t’vited, Johns. 198, ib! 117, and’ 3 
& ‘Ag the frst ‘the Lex Loci 

a 


thank 


law OF ‘the. Country’ in” which’*the! action is’ 
“We only ask the adopt tis 
lew loci must” govern in the cont 
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Maryland ‘must Next, the. 
aryland must govern.. Next, the remeiy, 
that is, whether the party may be. held to an 
Srevensox. whether a capias or summons—whether a law 
“yation or petition, &e. &c. must be accordingity 
> «>. thé suit is brought: "The | 
feman'Tias chosen the form ‘of 
q this we have not objected. “As-to the | 
case, that’ is tothe same point,’ andvexagiiy he 
_ proves that the rule is universal, that tion 
of thé “country, where the contract is-to, be pro 
formed, must: govern. As to the third 
thougli it has heenadmitteds whether it hegom 
Taw, yet, as the gentleman,has introduceiit, | 
he cannot object to the doctrines ‘it, contaimas 
it recognizes the principle, that, the law, 
place: where: the contract.is to be 
govern. Thus the defendant: there, who had 
contracted a. debt: in. Massachnsgits, but 
‘was discharged under. the: ees to-t 
Pennsylvania, was not. alla hav 
in: bar -of, the ae 1 oft 


this state has ruled the same ‘point s but 


3 The case in Washington, 199, is is not in point | | that 


; 
: 
‘ 
: 
> 


legal rights” we say’so toos they 


gaonot, (excepting always the ordinary common 
| Jaw..and. equity distinctions in Kngland)--and 
it will ‘not be done by the courtin 
case. But whatare “legal rights?—that’s 
the question. What was saidjby Lord Hard- = = 
iwicke, 153, has.still lees todo with = 

the-case now before the: court; there-the ques-- 
fion. was, whether, a.creditor, who.could-mot 
prove his debt under a commission of, bankrupt-» 
not stili sue—and it was held that he 
ofcourse... But the lord.chancellordoes 

that a ¢reditor might attach.goods which 
had assigned over to others—no such 
thing. ..The goods being vested by the assign- 
‘ment in tLe assignees, puts. it out of his power; 


he most come in with the rest of the creditors. 
if. the. counsel for the appellee had.looked 
othe néxt page of the book justcited,he would | 
avo seen directly opposite to his opinion 
necessity of am actual delivery.of the 
vihing assigned. It isthe case-of Brown vs, 
Dodson, and determines, that a sale of  per- 
' onal chattel, as.a ship.at sea, is good, though 
_ 7 toactual possession was given; for the rule.is, 
that, where the property lies out of the place 
the 
Now 
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District. tion of law, tlie ‘delivery 
struction: What cannot-be done inthe’ 

ofthe thing, shall, not be required. vey Age 
case in: Douglass 160, does 
that’ an assignment is. binding only in thé sii) 
where it is’execated. counsel altogethig 
‘ mistake the ‘true!state® of the questions" . | thle 
Chevalier vs. Synct has already been [mitt 
 tovaffect the present case. ‘The question’thely 

“was, whether a party, who had been oncedome | 


East’n District. 
1817. 


pelledsto’ pay money by the judgmenvof'a com. 

of competent jurisdiction, should be compelled, this 

to- pay itiover again. “That i is not the questigg den 
before. this court, court is: requestedty 

decide. this cause between citizens-of | 

according. to the Jaws of. their owa state, lav 

the, consract to which ib | 
where’ the fraud is actualor inherent, 

distinguished from jegal: the first is: positives 

the other varies with the varying ‘institution @ 

different communities. and is constructive.“"Kok 
éxariple, in the,ease in question,” if Stevensony” 

has conveved: property tothe 
 possessed,! had concealed any portion of ‘higé 


fects, the fraud. would have been 
respecied that: of; his credit 
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oF property acquiyed -after the assignment. 
Again, by: the laws of Ahiystate, a debter is 
incapacitated from making “any alteration inthe 
situation of his creditors, hy acts ‘of- security or 


as much’ to the period of his being 


ple to: ping. his: debts, ‘as to’the:time: ot\hiscom- 


‘pitting such acts as would, by the bankruptilaws 


England, . amount tor-agts! of bankeuptcys? 


| @Martia, 275-6, Brown: vs.-Kewtner 


Therefore, < acts of security or 
this description, . would-be considered feandu- 


dent, under our laws. Buthis: is constructive — 


fraud ; because, as has been shewn, 
488; <‘there can be no doubt,” that at common 


law, and in Maryland, “aman may pay all his 


property to-one creditor, in discharge-of' aybona 


fide, debt to the exclusion of all the others;?” and 


| this principle, as prevailing, other cquairies, 


depecognized in the-case of Brown Kenner 
ple just, cited, where itis, said,, that. 
_J@rcumstance of insolvency,.alone,” ‘uyder the: 
laws of England and the United States, 
oot held sufficient to invalidate the transac- 
of a debtor, with any ,of his creditors.” ... 
Matuews, J. delivereds:the opinion of thie 
court. the part of. it 
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valid, according to the laws of Maryland; undgp. ea 
which it- was executed and the contract/ 
made, and it ought to be enforced. ‘by 


of this state. .To this endy they likew ittog, 
the: bankrupt. lawayaf 
and cite adjudged cases fromthe consis, 
of justice of that country, ahewing how. stricthy, 
and extensively they. are carried into effects; 
Were it necessary toa proper decision 
case,-we are of opinion that it would not bé-dify 
ficult to shew such a difference between assigie 
ments, made at the:mere- will and pleasure'gf 
_ debtors, in which they attempt to lay down tiles” 
for. the payment of their-debis, and’ the’ 
bution ofstheir estates, and those, which*iite: 
fairly executed under a commission’ of bank 
ruptcy, as‘would require the application of ptt, 
ciples. almost totally different in different cases.” 
assignments ‘under'a commission of baile: 
ruptcy, great pains-rre taken to discover andcok 


lect all the debtor’s property. ‘The 


are chosen by the mass of'his creditors, and the: 
effect of the assignment is fixed ‘by law: The 
_ proceeds of the estate'are to be ‘paid nnd: 
buted, according to established and known 
involuntary assignments by debtors;: they 
chuse their own ee the masingr 
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it is bélieved that our decision 


The’ instrument by which ‘the 
pitt be considered contract betweew 

foperty,ias far as it has beewactaslty delivered 
Wihem, until ‘they shall-have fallytexecuted the 
itist-reposed in themly’and creditors’who may 
dsvented to the terms gf the’ would 
Piobably be bound by; ity “But the 
tincertainly have no greater'@ffect, in relation 
‘partiés theretafthan Walle to 
fide purchaser, which; tiles! 
tied by delivery, does not fully divest the'sefér | 


| 


property, and leaves it subject to ‘be 
\ | 
y | 
4 q 
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The parties to the deed of assignment appear 
to: have becn aware of the impossibility of trang. | 
ferving: by. it, a compiete dominion ‘over, ‘such 
things as. choses in action, according tothecim 
granted to them to. use 
pon the ane of "opinion, thatthe - | 
property. attached,-not having been deliverethig , 
payment of the debt of the attaching | 
reed; thatithe:jadgment of 
{ 


tors 


‘to presented. a, schedule of their, ¢stateyandiprayad 
‘sheriff, in trust, 


for aemecting of. their.creditors, for the,puxpore _ 


he 
Her 
jy 
rect ap assign. county, The indolent being cinfined 
whe 
nso 
Ris OF tendering. them -a surrender of their pro 
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that: it-was'a fraudulent onere Phe 

for the insolvents them took’a rule on 


h jot appointed the ‘Court ; and ‘on’ their 
shéwing' cause, thé: court appointed 
sheriff’ of ‘the parish ‘of 
if | rdered the insol¥ents to make an 
| geitof their property'to him, in 
geditors, assignment ‘was accordingly 
made, 'an@ the insolvents then prayed to bedis? 
ie 


| they appealed. 
| We think that the. judge of 
wot err jn’ refusing ‘the application ‘of the. 


not known whether they would be-enti- 

| Hid tothe benefits of the cession, one, and the | 

| mosimportant of which is, the release of ‘the 

teitor’s body, and his’ futare-exemption:from 
the debts ‘heretofore contracted; 'that 

qt benefit-is the effect-of a ce~sion bona fide made. 

‘Hitte that good faith was in questions and while 

ily itveinained undecited; the appellants could. 


| Bat-the appellants thought that, 


creditors to ‘shew cause why'a syndic'should 
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concerned,” ‘and ‘to order an assignment uf;the 
debtors? property to be made to that 
by the judge, there would -be no hesitationig 
saying that it was an ‘improper decreg. toybe | 
‘pendered under’ the circumstances. of the | 
b@eause the effect of it. would: be ‘to 
upon the creditors, a measure whichis 
authorized by law only in cases of bona 
_ Cessions. But we.do not riew. that nomination | 
asa step sodecisive, It is evidently no more. 
than a conservatory act pending the suit.on the 
. question of fraud, and is well authorized by the | 
made, and was.accordingly made, te theeym- | sec 
die by the appellants, it is am act unkwownde Jan 


ag our laws in matters of cessions, and, assuchy | pi 
may be deemed nullity in point of form het | 
as the power of syndics‘over the estate ofthe 
debtor, as they exist by law, ane fully as ample | ‘ 
as those which may be exercised. under an ex the 
press transfer of the property. by the debtor, | 
preduce the same consequences, has 
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therefore, ordered, adjudged and.de- 


| irom te cour ofthe first 


cases give secu 


signed by both © 
appeal as irregularly broughi—t. Because no pares or per- 


for the costs was given, by the appel- by them. 
| dant—2. Because the statement of facts, which . 
to be agreed upon between the 


right to call his adverse 


¥ v. L 


that the:judgment of the district cart be» 


lant The 


L ‘delixered opinion. of ‘the rity for costs, 
| gourt. In this case the appellee objecis to t the of facts must be 


Wis not assented toby him. . |... 
“In: all cases of appeals,. 
| Deestayed or not, the: law makes it the duty of 
| the appellant to furnish security to answer the 
costs. This is a ‘condition without which he 
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East’n District. “If ‘he-does, the appeal is ine. 


~ July 1817: 


gularly brought, and ought not to be heard. 

But, independently of that circumstance, 
is one feature in this record, which must decide, 
vib _ the court to dismiss this appeal: The statement, | pati 
of. facts. is not: ‘signed by the appellee, nor for | 
aught that appears, by any person. for him. The 
counsel appointed ex officio tothe absent heire 
John Dubrenil; ‘part whose estate | 


"puted by the appellee’ as-bis brother; has'signed 
that statement ; but: nothing shews that he sith | Me 
: ‘ed or had any right to sign-in any other capacity, } ther 
When the appellee’s power of attorney Was. pret 
received, “his present attorney in fact signed, 
himself’ the petition, which he presented ft his . | ity 
name to the court of probates, thereby evineing } Weil 
the intention of prosecuting his claim in 
does not appear that he employed any aftr ther 
“ney: in’ the’ probate court. The statement at 
facts ought certainly to have been communicated: 
to him, is a nullity without his assent," uc 
sis, ordered, adjudged and, dé "Ores 
that the be dismissed. fom 
for the. Seghers for the ever 
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THE STATE OF LOUISIANA: 


pAPPEAL from: the court of of the . 
of Urieans. 7 oy pen 


sons, married 


and in commu- 


- delivered. the finion of. the of goods, 


of she Inte Doa Diogo Mur 

of Spaig at New-Orleans, apd, uf cont 
Mary Creagh, his first wife, between -w 
there existed a community of goods... They A sumreck. 


oned in dvres, 


| pretend that, no steps having been taken since in « contract 


entered into. at 


fhe death of their mother .to.cause that commuz Hispaniola, 


tity to cease, it has continued between livres tour- 
iheir father and the defendant,-his second wifes” 

‘id that the estate deft 

ther ought to be divided accordingly. 
material facia.in, the.case are.these. ; 

year 1789, Don Diego Murpby, being then 

} Cape Francois, in the island of Hispaniola, 
| Barried | the mother of the appellants, Mary 


‘The contract of marriage stipulates a 
Peommunity of acquests and gains between the 
J pitties, to be regulated by the custom of Paris, |. 
though they should afterwards residle in 

Poountries where different laws should prevail,. 

Bome years after, they came to live at:Charles. 


‘The plaintiffs-and appellants axe the Charestonand 
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Dit ‘ton, in South- Carolina, where Mary 


died, leaving threé infant children, tie present 
appellants. Don Diego Murphy afterwardy "pect 
Mewar. married Louise Peyrey.the present defendant, | gpit 
_ their contract “of marriage a comuranityieg 
goods is also stipulated, and a ciause. is 
duced, whereby Don Diego Murphy ‘binds hime, 
gelf to fulfil the necessary formalities to 
end to the’ community, which he acknowledged fite 
has continned to’ subsist between 
‘of the fitst: marriage. It 
oral testimony. that, shorily after secon 
Gontract Had been celebrated. he catsedan ie Wii, 
¥entory’ his estate’ to ‘be trade, the legally 
presents itself here is, whéther the commanity pith 
which existed between Don Diego Murphy and Bu 
first wife did really continue 
between him.and his children. ketwe 
better’ to utiderstand. the principle gitate 
which ture the decision’ of this point, we @hall 
first consider what would have been the'sitnaé 
tion of Don Diego Murphy’ and his firstowilay Gitize: 
they had marvied without any contract 
j ling already been made a question in this 
. inthe case of Gale vs. Davis’s heivsy4 Marta By'vi 
645, whether the law of the-place where 
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wherever they go. and to regulate their ree: 


in to follow: COU 


~ July 


pective interest every where 5 and it was decided Mvneur 


the“authorities there cited, that.“ when 


couple entisrate-from the country 


‘| Gel? marriage took place, inte another, the laws 


Wwhich are different, the property which they 


inthe place where titey inoved, 


by the taws of that place.” Henes, 


Diego Murphy and his first wife: had 


 Mrried, without contract, at Cape Francois, 
Merwards transferred their domici to Charles- 


their arrival at Charleston; ahd that the:pro- 
pitty thereafter woul have 
husband alone. it 
But the parties had into contract by 
Pwhich it was stipulated, that there should be 


mM hii, we would have wo hesitation to say, thatthe — 
would have ceased: ‘from the: moiient 


lttween them, a-community of ‘goods, to be 


J pilated by tie custom of Paris, wherever they 
‘go. Phat contract was their: law; and 
povided it ‘was not tocause any prejudice the 


‘Pilizens of the country where they went to reside; 
hice execution was not incompatible with the — 
BWe of: that coantry, it: was to be maintaiued. 


By virtue of that contract therefure,, the 


‘we. 
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CASES IN SUPREME count 
it survive ber, and continue to have, 

between the husband and his children? 
Mon: To put this question in a clear. point of 
we must distinguish between the rights which: . 
derive from the. contract of, marriage, in favor\of 
the heirs of the wife, and. the. rights. which apg 
granted by law to the heirs of éither party,-— 
rights, which-derive from the contract, are 
those of accepting or refusing the community, ag’ 
it stood at the dissolution of the marriage, and | 
incase of renunciation to retake all the property. 
_ of the wife free from: debts.“ ‘The: right granted. 
law to. the heirs of either the wife or the hug, 
band, is that of continuing, to be in partner — 
“ship, with the survivor, if they please, . in case 
or.she should neglect to make. an, inventory 

the property left, at, the death of his or:her 

partner. This right, so far from being the com 
sequence of a contract,,is given by the 
Paris to the children, whether there be, a,com 

tract’ or not. Let us apply this distinction 

present case. Murphy and his first wife, by ving 
tue oftheir contract of marriage, continued:tobe 
in community of goods, even after their removal add 
toa country where a different: law prevailed | test 
that stipulated partnership between them lasted: | that 
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Faihity by contract. What could make that com: 
Ognvity continue between cher children and their 
wher? The law. ‘But that law does not pre- 
in the country which the parties 
ed. “The fércible consequence is'that the com- 


“he 


wife, the defendant, seem to‘have enter 
that’ the community was continuing be- 
> Ween him and his children at the time of their ~ 
| does not alter the situation of the ease.’ 
Wander that belief they’ had done some ‘act, if; 
for example, they had allowed to the’ plaintiffs 
| tore than they wére entitled to, perhaps they — 


not even recover it back, accérding to 


that no relief is granted against an etror 
But here things are entire. The mere’ 
| PGpression of their 
| situation in which 
time of: Mary Creagh’s death, is left in’ 
| the dark, the plaintiffs having made uo effort to. 
| ‘Midace any evidence on the subject. 
®stimony produced by the defendant, it appears 
| “that, at the epoch of her marriage, Don Diego — 
Murphy possessed no real estate, and 


Pim ot the marriage: there end totlie com- 
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the dowry of their mother. We must takeltie 


as it is, and conclude that the comma, 


Mongar. nity between him and Mary had made 
The claim of the must. therefore. 
reduced to the dowry, or. marriage portion 
of their mother, and their share in their father’s 
succession, which ig to be composed of, bight 
of the property, inventoried and collected, ag, 
tu'the account réudered by ‘his test@men- 
tary executors; déduction® being. first 
the marriage portion of Mary Creagh, andige | 
‘the marriage portion, et precip 

dittienlty has occurred, as to “the 
the marriage portion of Mary: Creagh, 
I. is caiied ten thousand livres, and the appeal | 
 Jauts. contend, that these are livres tournois'@ 
the currency of France, the mother kingdom @f- | tion 
the then colony of St. Domingo, where the-come 
tract was celebrated." We are however satisfied | 
‘from what has been shewn te the court, that man 
livres must be understood to Rar 
Upon the whole. we have found pref 
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-THE-STATE OF LOUGIANA” 


of te district court be affiem- 


tron the: ‘court of the first district. If before the 


of.probates, of ‘the: parish of Orleans, swhere ditor. 
Ruts, the. first applicant, and present appellant te 
Randolph appealed to the district 


upon which the cause came up to thiscluded on sus 
coprt, and, was here,heard, on. a:bill. of to 2. 
fions to the opinion of the, district court, in the trust 


} fusing to hear testimony, as oma trial de novo, ~ 
Va Martin, 370. The cause. (having been: re- 
manded with directions to the judge, to permit 
Randolph, the then appellant, to prove certain _ 


7 hets, tending to shew that he was entitled toa — 


| preference over Rust) has since been heard on 
the merit, and was decreed to 
inven,” owed ~ 


wourt. The parties contend for the curatorship enate, 
ofthe Yacant estate. of Sulomon. Sterns, . Who there + 
“Wied intestate. The suit originated in the court 
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SUPREME-COURE 
From thisjudgment, Rast 


When the case was first before us, we 


ed it to be our opinion, that in a contest forithig) ” 
curatorship of @ gacant estate, between a citi: 


gen of the state, having: property in it, afd 


person having, neither domicil nor property 
therein; if the.claims of tke parties, as authom °- 
_ ised by law, are im-other respects nearly equal, | 


” the former ought to be preferred : his -property 


affording, an additional security for the faithful 


trust, as it law ‘tacitly 
bound therefor, 
‘The pretentions of the present suitors, to the 


of the deceased, were 


originally founded, on credits so inconsiderable;. 


in-proportion. to the value of the estate, andiso. 
little different in their amount or nature, thap 
they may fairly be classed among those. 
“matters, not legally worthy of notice,’ as 
minimis noncuratles. 
clearly entitled to the pre! 
ference given: him by the judgment of the disé 
trict court but;, we - are of opinion that, 
cepting the payment of his claim against the 


estate of the intestate from Rust, the present 


appellant, he destroyed his right to the curator: 
ship. He is now no longer a creditor, ner Was 
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OF THE STATE OF LOUISIANA. 

given by the district courts: 
which we are to look, in pronouncing 
novo was bad in the district court; and'we — 
| fies at the time of the judgment in 

According to our lawy:in the appointment of 
of vacant. catale, greditors: axe 
1 be preferred to: strangers:and 
iptested in theestate. Civ. Codey art.482 
a _ Now, Randolph wis not creditospwhen judg. 
| the estates. Yety it is» contended by hie 
| ‘cbunsel, that, that he has‘no claim to 
the curatorship ofghe estatey: as qycreditor of 
the appellants Rust ought not to 
be trusted therewith, 7 

evidence in ‘the cause, that his views'with 

| Wgard tothe propéttyyare dishionest—that the 
|) whi¢h: influenced him-torsdlicit the cu- 
|) are ‘utijast'and corrupts his dbjectbe 
ing*to obtain possession of the’ estate; and te. 
make it his own, by'chéating 


‘ 
2 
> 
4 
/ 


1817. 


pressed. a_ wish toiobiain the property fromithy: 


name heirs, at a price far below its value; butthem 
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_ toeffect the purchase by means absolutely unfair, : 
seems to have relied more on their 
and poverty, and great the distance at with 
is placed:from them; 
_ The rule of lawyomthe. ‘subject of the 


cant, extends to the 
claves infamaug.. On the gréund of general 
acter, perhaps none ought tegbe: rejectéd 
cept those who come within definitions 
the person applying benota citizen 
_ and has.uo property in it ; if a badeliate: 


appr 


acter and low standing iu society; &e. these.ae’- dee 


circumstances which ought to imflmence the | 
We are of opinion.thas the district court erted 


_ It is, therefore, adjudged. 
that the gudgment, be. annulled, avoided. 
auidreversed, and that the appeliant.. be placed: 
in jhis situation of curator, as it existed elon. 
the appeal from the.court of probates,.. 
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| deen nations,’ this child would be deemed caps 

‘Ma: Spain however. the of whichaere, ; an * 
continued beourss whens notrepenl 
exists’ partictlar disposition, by 

Which itis further required, that 


OF THE STATE OF LOUISIANA, 
Lbivingston for the appellant, Smith for the ean 


‘District 
July 


we. 


from the court 0 of th first distil 
— J. delivered the vopinion:of she 


afew hours and died: ‘The question 


‘Rome weeks after, she was delivered-of a child, 


that he sho 


Notwithstanding the shocking gontradictioms live wwenty- 


four hours, is ; 


which the depositions; ‘givet: at ‘differeit still in force. 


same*Witnesses,: it)may beconsi- 


dered as proved,: that the child was born afier 
‘posterior to--which children‘ are 


capable of he was bora alive, 
Withgut-any: apparent defect: of gonformation, 


Phere 46, therefore no deabtpthat soomding to 


tie'Roman tawy and to'thé'laws' of many) mo- 


‘Phe died,» leaving: his ot 


q 

= 

16 

re. 
rt 

| 

bss 

5 ve, 

Id 

by é x 

. 

A % 
; 4 


THE SUPREME COURT 


abortive, should live twenty-four hours. he 

law still in force.among us, or is it virtuallyag, 

relation to this subject? 

‘Of the different articles, in ‘which ‘hae 

upon, two. may be’ 
as*bearing morerdirectly-upon the question 
The ‘first is the definition: of .whigt 

is’ an abortive child: the‘second is'that whigh 

‘declares; that the child born, incapable:of liv 

ing, is incapable of inheriting. 

Abortivechildren, according to-that 

tion, Gre such as’ by: an‘untimely. birthy 

ther born dead, or “ingapable of 
‘guelrthing is required heré, as their tivingtwel: 
ty-four Hours. “Henceiit is argued that the’ 

_istlaw, which madethat circumstance necesad 

is impligglly: repealed. Civ. Code | ws 

It must not bé lost sight of, that our | 

digest of the civil laws, which were in fores | 

in this country, whénit wasadopteds that 

Jaws must be considered untouched, | live 

ver the alterations and-amendmente, Dat 

laws dhly are 

either contrary ‘or incompatible withthe 

provisions of the code. a 
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Weicode, must hold-as good in ‘Spain a 
where else, for it: is dictated nature i 


Pinely birth, is born incapable of living.” 
‘tbject, the child shall: be-réputed, abortive,-if 


provides that, im- order to“inherit, the 


have lived twenty-four hours) 
‘Again, it-is said that/living twenty-four hours 


‘Visa proof of the capacity to live 5 for that child. 
7m, after an untimely birth, will sometimes 


} lie several days ard more.—That is very true. 
Bat'as'the time of conception is uncertain,’ and 
Peat.doubis must often exist, as tothe length 


ibgestation, when a child: is brought into the. 
vorld, a general rule is provided, by which the 
Pepebility the ghild to live, is far tested., 


incompatible’ ‘with the disposition of 
Pip tit. 8; book'S, 
Castilla, which declares that» those:\will be 
abortive, whoshall'nottive twenty-four 
jours ?. We think not. 


‘Wiis abortive child is:that, which 'from-an une: 


at how shall that--be, ascertained? "Fhe law 
7 thove cited says that, to remove doubts on the 


Whas not lived twenty-four hours.—-Se ourci- 
child must be born capable of living viables) 


wilthe Recopilacion de Castillajrequires alegal 
} presumption, that he was capable of living—that 
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CARES IN TH SUPREME. COURT 


Of the marriage, or the absence: of the 

ascertained, that. the -child was hor 
Corrs. before the. epoch, after which he may lives he 
abortive, though he should have. 

lived twenty-four hours. This law might 

be known tobe.founded on very good.rea.’ 

But we ate not: here deliberating, 

adoption: Wilebier absurd, and must 
haa! been observed, that liying. twenty-four 

haurs cannot be deemed required, as a, proof of 
to: live, -for that baptism is, also 

madeia requisite, withont which the child,is te. 
abortive, a-circumstance which has sure- 

nothing to. do, with the constitution of thein.- 

fant. We do not; see the necessity of the.con- 

clusion... Baptism. is required from motives, 

te. religion, totally unconnected with the reasons 
which may. have. induced, the legislator, to esta- 

jadgment,of the district cont’ | 
be;reverspds and, that judgment be enterediin 
favor. of. the plaintiff, for two-thirds of the neat | 
| the astate of, his deceased éon. 
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THE STATE OF LOUISTANA, 


fiw reasons alledged, for-the decree of reversal 
cause, it is admitted, that; the child 
after the period posterior to whicti,— ‘Core. 


whe 2. 


on 


— 4 


| 


was born’alive, without 


éoaformation, and that he lived seven or eight 
hours ‘and the: cause is: decided simply onthe 


that the law of the 


| isin force in this state; 


ition. 
true, that thn civil code-ot 
ports to be a digest of the civil lnws.previqus- a 


| force—but itis alse to beobserved, shat 


the title, (from whenes this defmitign — 
it is added, « 


government.” ‘And in the law of the 34 March, — 


(4808; promulgating that code, this title is recit- 
ed werbatim, the code isidoclared t0%be in force 
inthe territory, and:it is:ordered to have 
tiecntign,”” and the 24. section al former 
law, thus declared: and and .ordered 


tafried into fall execution, contains two iptoyi- 
| ‘ions only, applicebic to 
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CASES IN THE SUPREME couRT_ 


ren, to be such as by an untimely. vical 
either born dead, or incapable of living. What 


was the definition of an abortive child, byuihay 
‘law? Was it the same 
‘the code, or different? And in the latter cas, 
which definition must the court adopt?» gm 
pre-existent definition, is contained inthe” 


law above referred to, 5 Rec. 8, 2.; Lika 


code, it _purports to give'a definition: 
avoid doubts on the question, 


is abortive or naturally born,” 


that those children shall beéon! 


sidered as abortive, who are not born ‘entirely 


who dosidt dive hours,: and who wer 


baptised?) By comparing these definitions, 


pe 


‘it will ‘be foutidy that of the three requisites 


‘contained in: the'Spanish law, not one is 
tained in the code. that this 
three things, totally distinct from theformeni 
constitutefabertion : ‘4 being born dead: 
ing born incapable of living: 3 that therdeath 


incapacity to: live, are the effects of -ati am 


timely birth. But not one word of the’ 


vive” of the twenty-four hours, or. the’ baptism 
The delinitions of an abortive child, as drawn 


from the ‘spanish Jaw, and from our code, alt 
“not same.” Which are we to adopt?” 
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A, OF THE STATE OF LOUISIANA. 
Whore can be but one answer to this we 
the last but can we superadd the former? 
int | ask as: well the requisites uf the de- Comet} 
the fiition, in the law of the Recopilacion as those Corman. 
@manded-by the code? Ethink pot. 
pk definition is ex vi termini an exclusion of 
wety thing-not expressed. The law theréfore 
the - F which defines aright; a crime, orimcapacity, 
every thing, not contained in the. de- 
iaition, as completely as if it had. used regular 
words, and said, that nothingshouldconferthe 
right, incur the guilt of the crime, or.make.one 
@bject to the incapacity, but the circumstances’ 
@itdined in the definition. A posterior act 
iierefore giving a different definition, front the 
pe-existent law, necessarily repeals Tetus 
iemplify each of these. 
4. A right. Suppose by the of a 
Wining the right to vote, it-should be declared 
that, “every free white man, who had lived 
© | Wenty-four months in the country, shouldhave = 
h | thisright,” and that by a subsequent law, pur- — 
+ | porting to have the samie object, it should be en- ~ 
b | tted—that voters shall be such free persons 
| in the country.” Omitting the word 
a. White, and saying nothing of the term of resi- 
| dence, Can therebe a doubt, that in such case, 
man of colour, who had a tesidence 
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2. ‘The definitionof- tcimes 


the present laws, that atson shall be 
The wilful burning of a dwelting house, whic | 


had “been inhabited. within twenty-four» 
previous to the fact, or the burning as aforesiiih, 
of aay bara or cotton gin.”—And that. ait 


should afterwards pass, purporting to be ade 
gestgf the penal code now in force, with alfeme 
tions tba nendments, in which arson shouldg 
described to*be the “wilful burning of a 
Ting house or barn,” can there be a doubt, that 
- & person under this act, would be guilty, if ie 
were to burn a dwelling house, although it had 
not been ‘inhabited for twenty-four. hoursy and” 
would not be guilty, if were to 


ton gin. - 
8. A disability. ns the law under thé 


head of «those who are incapable:of makiag | 
wills” should be, that those only are incapable;. 


who are not 20 years of age, and are nobemalle 


cipated, and that a subsequent law should #iy 9 


« those alone are incapable of making a wilh 
who ate under 2), without saying any thitgof 
emancipation. In this-case, who would’ 
that the-emaucipated minor, between 20 
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niall these cases, thew-werfind that. the dae: 


gyovnt legislative definition, corrects the form: 


if the reasoning he good, we mustcen-— 
dade that the laws in which aw abortive child 
"defined, must be taken from our civilcede; 


one most applicabie to our is page 


‘Our question is, whether a child-torn alive, 
} within the legal period, antl without any defect 
/@ conformation (I state the fact? as ‘agreed to 
bjthe court) be capable of inheriting: “betas 
wnsult our text.. The chapter treats sof the 


ppepacity or unworthiness of the heirs” and 
‘he title is << of successions” and the work itself 
‘| isa “Digest of the laws in force, with altera- 
fion and amendments” whatever general rules 
laid down there, on the subject, must ex- 


former provision, inconsistent with 
Mecliapterx It proceeds to give us those rules. 
) The first, art. 64, we may suppose to be an 


to the questions~Who have the capaci- 


#0 inherit? The respoiivetis-clear and expli- 
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CASES INTHE SUPREME COURT 
District tion, of the» -child:who is: 


living. say the single exception, for the 
of the. “ child. not conceived” is one 1 cea 
‘terms, because the «child not conceived” atthe 
‘death of the father, is not his child, and there: poci 

_ fore, not coming within cannot be made 

an exception. — it 
Then follow the answers srs th the other question jhe 

dess 

qui 


who are unworthy to inherit ? With which wer 

have nothing to do, except for iHustration, 

Here then, is a general rule laid down, ing | pot 

digest. which was intended, (according: to, the: not 

preamble to the law of 1808), to make. knowa. he 

__ the laws which have, been preserved after the | do 

abrogation of those &c. to collect themig 

a.single work, which might. serve as a guide 

for the decision of the-courts and juries” and | wh 

which the same law “ shall com- 

‘plete execution.” 

This rule declares that, « -all free 

capable of inheriting, ‘who are born capableof 

living.” If we ask something else, to complela | 

this capacity, whether that something 

isted in a former law or not, do we not ad@ } ime 

sath another exception, to the only one contained ia” | o 

the rule, and what else is this, but altering © 1 fe 

the law, or in other words, acting contrary toil “ 
_If we say, that a free person born capable of § 
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SOR THE STATE. OF LOUISIANA. 
shail not inherit ‘because-he: 


dear, that we break the rule which says, that 

| free persons of the*ca- 
law of the ecopilacion, getablishes one 

ple-on this subject, the code ‘establishes -ano- 

ther. one'tequires more, the other requires 
jas: If to inherit undér the first, ‘three be re- 
quired; cand under the second, ‘only ones is it 
mathematically demonstrable, that you:can-— 
aotgive effect to the last law, if you insist on 
he requisites demanded by the first's‘and if you 

give effect'to a law, do you riot break it? 
} principles may, I think, receive some 
“Piistration from that part of the same chapter, 
Which relates to unworthiness*to inherit. 
By the Spaiiih law, Part. 6, 8, 4,'a person 
P Aaiished ; ove condemned to the mines, (leaving 
and heretics out of the question) a per- - 
‘onborn of an incestuous connexion, were-deem- 
‘@ unworthy to inherit, as instituted heirs, and 
Dy Part. 6, 7, 13, six other causes of unworthi- 
} Wtssto succeed. are enumerated. Of all these, 
| our code conte ns but three, and those all dif- 
7 ferent in form, some in substance, from any of 
‘the ‘causes of unworthiness contained ‘in the : 
of } Partidas. Now would it not be-somewhat ike 


hours after he was born: ‘is it not most 4 
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solecism to say, that, the law prose 
thie’ law which only 
Wonld net, thig construction lead, to: the evil 
gecurring to’ a multiplicity of books, 
ing for /part,written in-foreigd 
guages, offer in their interpretation 
ble sources of: litigation?” How 
would-extend, it is difficult: to foresee; 
general rulés-laid down by the code, are gi 
exclude the former same jar 
these general: them, iy en! 
question is living twenipe the 
four hours, is not given the 

| a definition or expi:nation, of the word: 
or the phrase, capable of living, ‘but 
and. distigcteondition of sucéé@@ing, and 
planation of, what shall, be ‘deemed an aborgie 
‘birth, of both of’'whieh, we find our, 
given other conditions, and differéut explan@ du 
‘tions. 
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the court of the frst district. 


contracted a debt with the plaintiff, (all 


mivelve hundred dollars, for which the latter i re- 
Pemived their promissory notes, payable at a fu- ions 
Pair day. Before, however, those notes became < . ee 
Hive, the defendants represented themselves 
mibarrassed citcumstances, and obtained from. 
plaintiff and their other principal credlitors,, 
letter of license, dated 19th June, 1816, to 
them to continue in business; each credi- 
Pur giving in extension of the terms of payment, — 
nine-and twelve months, , “Accordingly, on 
Pike 44th of September, 1816, the plaintiff re- 

lewed those notes, which were then actually 
enlarging the credit, as just mentioned. 


stopped payment, and altogether failed in 
business ; and on the 26th of Sepiember, 1816, 
signed their estate to J. E. Haight, D. L. 
 Maight, H. E. Haight, and E. Potier, junior. 
letter of license sets forth the embar-— 
of the defendants tat if their 
Vor. 


} In the — of 1816, the defen: 
expiration of it, 


Pperchants of New-York) to the amount of. about 


But, a few days after their renewal, the defen- 


OF THE STATE OF LOUISIANA, — ae 
™ al 
q 
4 
Crocurnoxs. 
‘ 
Ag 
sub, 
‘ 
a 
tae 
ble, 
ex. | 4 
ave 4 
has 
id 
f, 
‘ 
‘ 
d 


Bast’n District. 


signment, the defendants shipped goods to:the | 


CASES TN THE SUPREME cover 


District’ ments are ‘exteided; they will be able to: a 
tinue in business, and promptly pay their. debi, Fed; | 


_It then stipulates, that if any creditor shall 
the, defendants, or attach their property,.4 
trary to the true intent and meaning” of thatin 


The. assignment arranges the credited 
‘distinct’ classes, making it the duty of thegaunaw 
signees to pay them in that order. ‘Theag ams 


signees are of the first class—the 
of the fourth and last, class of creditors, and ig We 


which. the property of the assignors , willngl by.t! 
reach. After the above mentioned extensions + heer 
credit, and shortly before the making of. 


New-Orleans,, on their own account, consigned 
to Flower ine ‘in this 
action. | 
{The , plaintiff, not to coma hor 
the terms of the assignment, which. he .was.neg lie 
niarly,notified.to do by the assignees, followed the 
the.goods here ;-and on.the 13th of Novembem 
4816, attached them in the hands of the gam ge” 
nishees, for the whole amount of his debtewh gm 
awhich time, however, the. renewed notes 
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OF STATE OF: LOUISIANA, 


hadyfor'some time, expired; 
The: district court sustained the atiachmbnt,: 


and nineteen’ dollars, sixty-two cents, 


for This attachment 
brought violation of the agreement ene 
Fined into by in the letter of. license. «' 


We will endeavor to shew, that the assigument 


pihe Crocherons did not destroy the ‘letter’ ‘of 


and ‘that, therefore, the agreement of 
is still in force. 


Tons his part the the other i 
i | 

| nitting, for argument’s sake, that all these au- 
are law, we confend they-are: not. in’ 


all intents. and purposes, discharged. Ad- 


applicable to our case. In those cased 


Siwasmot known whether the debtors could or. 
et: This is the grand, distinction, and which: 


of the'renewed noies de- 
if 


~ 

- 


the old notes, which wares enews 


judgment for the plaintiff for twelve | 


party was completely and absolutely unable 
Pperform his part of the contract—in our case! 


with confidence tothe court. At the. - 


Pine of this attachment being issued, it, was im- 


ig 
a 
y 
a 
- 4 
4 
°°: 
: 
' 
ip 
‘Rol | 
nof 
7 
the 
5 
j 
; 
) 
~ 
‘ 
~ - 7 | 
4 . . e 


408° INTHE SUPREME COURT 
“East'n District to say whether the Grocherons. all 
their debts or not. The notes were 
be finally paid until twelve months had: 
September. In November this attachmege 

was laid—after an interval of only two may’ 
At that short period of time, it was 
. , to determine whether there was such a gna! 

ty onthe part of the Crocherons as to, pass 
_ vate M«Bride from his engagement’ understig 
letter of licence. To 


have: Bat, in. answer to 
will be told that, though it was not certain 
the time of the attachment whether these debtor pu 
could perform their contract; yet they madeai tase 
assignment,s which is proof of their insolvencyay 
We ‘deny that this is an infallible proof. . Wey 
| admit that a presumption of insolvency arises | pers 
against the debtor; yet, on the other hand, witli mim 
confidence we can assert, that a man may been 
clared insolvent, or a bankrupt, and yet, undep 
all circumstances, not be one: for,-at the time) 9 tha 
of being declared an insolvent or bankrupty 
- der a- law, the debtor may be so situated as nob, | } inl 
to have his property under his’ controul:: 4 
may be in different parts of the world, shipped ae 
on mercantile adventures. He is then obliged) a 
to have his situation known, and undergo alte 9M 
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1 bankraptcy. ‘This certainky will - ap- East’n 


to the court; a strange: and) whauthorized 


Eastin. District, 
July 1817. 
Lord Mansfield declared.in Rew vs. 
Moon of Liverpool, 1 Burrows'732—“That a man | 
pay be able to pay-above 20 shillings, notwith- 
his being in strictness a bankrupt.”— 
What great man advanced a similar assertion in. 
Passel vs. Simpson, Dougl. 92—« a man may 
bankrupt, and yet be able to-pay 
@illings in the pound.” On these authorities, 
Panton the principle of the thing, we say, that’ 
because a man may make an assignment of his 
property, he is not to be’considered as absolute- 
Wanable to execute his part of a contract.“ Our - 
still stronger. We are not declared insol- 
yentunder any law; we made a volimtary trans- 
Phtof our property, for the benefit of our credi- 
irs. It is a miere arrangement between onr- 
Pplves and creditors, to relieve us from the ma-.— 
iyembarrassments in: which we were involved: 
iis altogether aconiract. ‘We confidently say,: 
that ‘no-case can be produced, ‘which goes so far 
to declare a man absolutely incompetent of 
his engagements, because he assigns . 
lis property over to his creditors. On the . 
pry, we assert if% be but an arrangement, for 
benefit of the debtor, to enable hiin to dis: 
Marge his debts, at a more auspicious time. It 
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out exonerating, the least frou his que 
gagements, unless the creditors have releasedthy 

debtor altogether. We consequently 


1817. 


this: assignment did not prove, that the Creche” 
rons’ were such reduced circumstances, 


render them wholly unable to’ satisfy their 


ditors ; and thatthereiore, our position willing) 


_beaffected: by-it, we said that this 
meat’ was brought witheut knowing,,, that/tigeg 
could. their debts, 


_ judges of England. In 4 Brown Chane. Repay 
- 457, Mortenier vs. Capper, to the utmost exe Me 
tent, this principle:of ‘law is recoguized. « Sale 
of ‘an estate for a certain sum of money, andany 
annuity for life. The agreement being fair,al wh 


by. which hag: 
thrown the advantage greatly or wholly, on ong! 
side,” is a position which has been most site 
-nuously, and ably. held by: the most learsedj 


| pas 


wt 


court of equity, will decree a specific perfor) hin 
mance; though’ the, party die before any 


ment ofthe annuity.” 3 Brown’s Chanc. om 
605, Jackson vs. Lever presents the same) pri 
decirine... A contract, one party. 
convey an estate, and. the other shall grantiamy Gp 


"annuity, shall be carried into effect, though-lhe: 
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ctor, supports similar principles. To shew 
the same. doctrine has been held by other 
we call the attention of the court, to.4 At: 
‘bins, 12, Gibson.vs. Patterson & al. «Though 
ofan estate, does not ‘produce his 
“feeds, or tender a conveyance within the time ‘ 
jimited by the articles, the:court doesnotregard 
 thisneglect, but will decree a sale notwithstand- 
Macclesfield has said in { Peere 

will. 728, Cann vs. Cann, that solemn con-* 

feyances, releases and agreements, made by 
ihe:parties, are not slightly tobe blown offand 
Swbaside.” ‘Tn later times—only' a few gua 
past, the court of Chancery in England, has 


® More particularly we refer this court, to6-Vexey 

#. 840 Paine ys. ‘Miller, and 9 Vexey Jr. 

Mi—-These authorities, go to the. full lengths, 
which we stated. in the ‘commenceiment ; -thatia 

contract: ‘shall .not be overturned by a sub- 
event, .which bas given the one of the 
parties, even all the advantage, Apply this 
ne) | Bpsiple to our case, and it will be immediately 

that the subsequent assignment by the 
Grocherons, did.not destroy the letter of license. 
ie} The letter of license, was an instrument of wri-_ 


op THE OF A. 


2.Broun’s C. Rup. 17; ‘Henley vs. 


post unequivocally upheld similar position. 
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July 1817. 
sulemn manner, between the ‘creditors and th 


debtor: To set aside such an ‘instrument; 
Lard Macclesfield, is not to be easily done, 
‘grants to the Crocherons, an extension of time, 
to enable them to discharge their debts. kno 
‘tains the important. proviso, that no 
shall sue for his debt, under the penalty 
| sing it. This was then, a fair contract, fortiem he 
advantage of each patty. It in course of tim ¥ 
“turns oat that the Crocheronssbecome too embat 
Tassed, to proceed in business ; and they make 
assignment of their property, for the benef 
of their creditors. Now here the advantaged 
the: contract i is not wholly on the part of the 
ors; nor is it in strictness greatly s0.. 
up their property, and expect no’ benel 
it. ‘But they ask from the creditors, tie 
ee execution of their part of the agreement. “Now 
a will not this case be brought completely Within: 
» the ‘spirit, even. the very letters of the 
gities, we have quoted in our favor?’ Shall ; 
subsequent event” overturn this contract, fait] 
in its creation, even when the advantage’ is 
‘wholly on the side of the Crocherons ? We tsk 
the court, if these cases will not comely 
tts in saying that the is fill 


Bastin District. ting and seal—entered in the’ | 
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OF | THE STATE oF LOUISIANA. 


by bis.own agreement? 
|) Bat on the reason of the.thing, why: should 


Pugidents and misfortunes might happen, before 


twelve: months could have expired. Of this 
must have been aware: yet he signs 


instrument. Ja the. letter of license, no- 


hing is hinted about its revocation, in case of 
assigument of property. M’Bride. could not. 
“ave supposed, that the law would authorize — 
say that it'was, when that law is unde-— 
Ever’ danger which a man in 


Uiness could encounter, must hive been im the 


wind of: ‘M?Bride, at the execution of this in- 


The Crocherons could-not guarantee 


their solvency—this the creditors could) not ex- , 
a Mthof them ; for it would be in the highest de-— 
unreasonable. Bat they would do every 


Pithing which could be done, to extricate them- 
from their difficulties—all that industry 
Pudhonesty Could effect, would be performed 


bythe Crocherons. If they must sink beneath 
‘bir embarrassments, it was a misfortune which 
they must encounter. But if any injury: 


assignment overturn the letter. of: license? 
WBride, and the other’ creditors, must. have 
inown all the risks which they would:have to . 
Pim, in granting an extension of credit. Many 
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CASHS INTHE SUPREME couRT 
“Basta District arise, it must be sustained by their creditors 


eres.” ‘They had all these in consideration, whengiw | 


BMrBurpt ing the letier of license. These dangers and 
these accidents have occurred; and upon thea 
the loss, if any, must be thrown. 
+ first point was, that this attachment 
.» issued in violation ofthe agreement of M’ Bride)” 
‘ difficulty will attack the counsel in 
.mencement of their agreement. How 
that a man can break his contract when he plea J hele 
and thus render his engagements ‘a nulligy 
requires all their learning and ingenuity. “Ba 
assignment is pleaded in bar. To thin) 

M’Bride is a perfect stranger. He disdaiinfully | Jor 
to accede to its laws. He alone wishin 

overturn it. -M’Bride alorie. steps forward} 1 ‘effec 
in bar of the execution of his: soley Bag 
an instrument with which he is 

had any thing to do—but which was an arrange: 

ment with other creditors, to his entire exchiy 

sion. assit him in breach of duty—to 

port in a‘most unwarrantable claim, dol 
the interference of this court. Bilary, 

| question may be started the 
validity of the assignment of thé Crocherong 

\. The decision of this is not necessarily involved Pett 

in the main question.. We are not afraidity 

meet it: and will endeavor to shew that 


. 
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OF THE STATE OF LOUISIANA. 


Brocherons were completely. insolvent. But, 


were, we, will exhibit to the 
| ijomt:three cases which authorized them to make 


| assign:nent, granting a preference. In Small 


Oudley. 2 Peere Will. 430 ; the court there 
© held, that a debtor may prefer one creditor to 


"mother ; nor is the time when the assignment is ! 
made. material. This is. the basis of all the | 
iiecisions on that subject, In 8 Term Rep. 528, 


Mord Kenyon says:that, « putting the bankrupt 


laws out of the case, a.debtor may assign his 
ects for the benefit of particular creditors.” 


Batjiewhat we most.rely upon are two cases:in. 


country—one in New-York, and the other 


Connecticut. 5 Johns. Rep. 442. A debt- 


p@ may, in insolvent circumstances, bona fide, 
[give a preference to one creditor to the exclusion 


Wilothers, and such preference, though volun-— 


lity, is valid, unless done in contemplation of 
act’ of bankruptcy; and. even if an act.of 
be contemplated by the debtor, yet, 
getthe instance and application of a particalar . 
ulitor, ie pays such creditor, or assigns. him’ 


good. ‘Many cases have decided, ‘in ease 


firect contradiction to our opponent, that a man 


pay, éven in insolvent circumstances, give a 
to. his creditors. We deny that the 
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"CASES IN THE SUPREME COURT 
Bast’n District. valid) ‘as against the assignees of the 


1817. pee 
point is strongly laid dowm in 3 Duyy the 
“Hempstead vs. Starr: Ay on the eve of 

hinde a general assignment of his: 
gave immediate possession to By one of 

Gitors, in ‘trast, to satisfy the 

certain other wieritétions creditors specified; aid 
‘ to pay over the if there should be anyy hon 
nibt specially named, soon afterwards’ 

these effects in the hands of B, as the 

_ Of A, held that this conveyance was: not by lam Fits 

‘feaudulent against the attachment of creditors 

Thidse cases completely nullify the assertion 

a man, in insolveft circumstances, 


make preference of his creditors. Nowyleh 
us see if this assigniment was wholly, bottom, 
ed'on fraud.” Nothing can give a moreléatie: te 
factory answer: fo this question than the 
‘Fraud must ean, cheating the creditors? 
bé most positively proved, and 
any case, presumhed. Haight, a witness“2 mal 
entitled to the utmost credit, whose veracity hil) 7K, 
not been questioned by our’ aritayonistindedh 
lis own witness solemnly deposes, 

was informed by the debtors of their 

tions to ship these #oods to New-OrleansSiie 
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OF STATE OF LOWISIANA. 


July. 1817. 


ihe eréditors should not: Tose a cent, even if. it 


ap all-the proceeds. Now, this evidence 


and we must therefore believe 


there then any thing bearing the appear. 
it this? The ‘creditors should 


of these unfortunate men—« even 


the proceeds,”“-shews that theyex- 


poled their shipiient to this place would “be. 


than sufficient to discharge their debts 


al should go to'satisfy their creditors, 


PGoranxioas were the Crocherons to do them-. 


Hives and their créditors the fullest justice, that 


'religious ‘transaction. But, to rake 


of them comes to New-Orleans expressly 

Wake care of the property, that every thing 

be, should’ be done tovend 

grentest davinstage, in 
gives from their embartassments. If there ig’ 

iy thing like fraud in. this, it must exiét inthe 


subterfuge niust be resorted to. Brews:. 


7m the ‘clerk, swears that he never saw any- 
Mitty of this shipment-in the books of the Cre: 
Pteéns. He does not swear there is noentry; 


Haight swears most positively there-is one. 
Which will the court believe? And will they 
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IN ‘THE SUPREME, court 


might just before Haight: gayi cor 


his deposition? Is there any thing through 
whole evidence to authorize such an insinuatiog 
against Haight? The imagination of our 

is too rich—it destroys his judgmented 
If there is. nothing in the least resembling feaud 
in this transaction—if the law. will permit the 
_ Crocherons to give a preference—ihe court 
then say this assignment is valid. The Opp 
_ site side have denied the validity of this a 
So, much ,the better for us. ‘Then the 
letter, of license is still in complete force,. AD 
invalid instrument cannot affect a valid 
Bride. admits the validity of the letter of) 
as - license. Af so, it cannot in the least be touched 
an instrument, void ab initio. ‘Which, ever 
way the case put, the letter of liceuse 
“be considered, by this court as still in opera 
against M<Bride and the other creditors, 
Our second point is this, that this attachmaal 
| was laid before.the debts were due, and, there 
‘fore, prematurely brought. it will be recollegh, 
-ed, that the notes of the ‘Crocherons were 
‘newed six, nine and twelve -months only, 
months had expired when M‘<Bride com 
menced his action; he sued on the renewed 4 
i notes, not. pretending to have a right .of action © 
on the old ones, well knowing how shameful hig | 


j 
‘ 
; 
| 
| 
| 
ae 
‘ 
| 
: 
' 
‘ 


OF THE STATE or LOUISIANA. 


would appear’ in the eyes of the world! Distrét 
Min We admit the principle of law laid down'by our 
that on the debtor’s insolvency’all ! 

PPG jisdebts are due in presenti, though the con- 

ited | jract makes them payable in futuro. This rule 

raud | dt law’ is not applicable to our case. Those 

proved under a commission of bank- 

will fiptey; or when the debtor is discharged under 

svinsolvent act. Ours is neither—we make a 

iga, yoluntary assignment—we do not ask to be dis* - 

the charged under any law—we give up our 

An perty from our own will, and entér into this ar- 

Aingement ‘with our creditors, without being. 
Pempelled by. any law whatever: In the former 

hea) cate, the debtor is forced to do what the statute 

prescribes—he must give up'every thing in the 

Order fixed to his creditors—they are also 

tion Piled to come in and receive what is parcelled_ 

out for them. This is the distinction. 
ent case every thing i is voluntary—no compulsion‘is 
| be used on either side. Undet such an = ~ 
assignment, these debts are not debita in pre- 
| sentimbecause there is no bankruptey, no in- 
solvency, but an arrangement between the debt- 

orand his creditors. Were it ‘necessary,*we 

cold ‘refer the court to our statutes ‘in relation 
ion WW attachments.; and, upor a comparison of the 

hig 


facts as sworn to by the plaintiff, and those ad- 
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‘sited by him.i in this appeal, we donht. 
‘~~ the contradiction evident in the two would de 

 stroy the: to uphold their 

do want the.court to notice the gpe 

posed title of the assignees,” it was unnecessary der 

- for them to defend this action, The 

not the assignees, are the defendants, and 

the principle stated in Chitty’s Pleadingy§ 

505, has nothing to do with our case, 

property, it is in evidence, was never to heim 

cluded in the assignment; but to be left 

disposal of the Crocherons. All the Haighii 

positively swear that this was the understandiag® 

of the parties, nor was there in. thise any, thing 

illegal or. morally incorrect. Li was to be unig 

the controul of the debtors that they might make | 

sufficient. vut of it to enable them to liquidalg 

their debts. Neither was it necessary. to for . 

ward any documents to their consignee in this 

city. The very act of one of the Croclierome 

coming with the property superseded the nec: | 

- sity of this. It was under his direction—he wag | 

the agent of the house, and he could delivenit ” 

to any person in this-place whom he thought Ts 

most entitled £o confidence, ‘The detiveryiobit yg 

by him would. be a sufficient authority for the 7 i; 

agent in this place to sell it and render the pro} 4,. 
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fo the Crocherons. It was not then the ap- 
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iprehension of any fraud—if fraud could possibly 


dered it wholly useless. 


fase and that reported in 3 John. 125, which the 
plaintiff has brought to his-assistance. Here 
ihe concealuent by the debtor was fraudulent, 
Pind nobody knew it but himself. In our case, 


Wipment of their goods to New-Orleans. ‘Chey - 


would have done nothing which could 


Rive had a tendency to deprive them, of the 
their debts. ‘The facts in the two. 


are different toto clo, and’ no inference 


tit be drawn by the court, from tliat: ‘in Johnson 
prejudice of ours. 

“We have thus given the two points, on whi 
‘We rely for utr defence. Many’ others could 
| presented the court. We fesist the 
Piemand: of W’ Bride, because we: that his 


41 


East’n District, _ 


‘July 1817. 


igtist—being detected, that ud papers were trans- - 


what has been said, the will im- 
: | mediately perceive the difference between our 


/ 


i 


jiitied to the garnishees, but the. bare simple act. 
mone of the debtors arriving here with rene 


Pie evidence. will, we trust, satisfy the court - 
was uo fraud. Our assignees were 
Peditors, and the legal guardians of the prow 

erty of their debtors. Tuey kuew every tilig 
Wat. was done by the Crocherons, reiative to the 
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~~ M*Baive 


‘Basi’n: Distriet attachment was brought in contravention of 
- 


-mands of the creditor in this case, are not cou” 


assigned over their estate, in September, 1916, 
which had the effect of making M‘Bride’s debt: 


CASES IN THE SUPREME COURT = 


_solemn agreement, and before the notesthe 
fotindation of the action, were due. This court | 


will, we have no:doubt, well consider thengt! 


turé”and extent of M’Bride’s demand. ‘They: 
will in their decision in this suit perceives, that ” 
an‘important principle is involved. We ask fie, 
nothing but justice, and we do say, that the de” 


‘Stannard for the plaintiff. The letter of 
license became inopetative, by the subsequent 
insolvency of the Crocherons, and the assign | 
ment of their estate, and so was no bar to = 
attachment. 
The assignment does not affect the rights’ of 
M‘Bride, to receive payment out of the propery 
attached. | 


It is a very that on the 
or’s insolvency, all his debts are due presently, : 
although by the contract they are payable’ ia» bes 
futuro. This is ‘an acknowledged principle’ | 
Now, the Crocherons became insolvent, aid 7 ? 
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at that pevied: The atlachment was Di Districts 
But, again : according to the true intent and ™ 

of the letter of license, the creditors, Croce 

who had not accepted of the assignment, might 
hat attach. What that license? To en- 
fa * able the Crocherons to continue in business and 
a | pay their debts. Had they done so, the credi- 
“Yor could. not have attached: but the moment — 

became insolvent, and assigned over all 

me + their estate, they put it ont of their power to 
of | ‘ pay—they broke the conditions upon which the 
| license was granted to them, arid the creditor 
mi | was.no longer bound by it. And what is the 
nig, construction of the license? The Cro- 
cherons represent themselves embarrassed. The 
of | @teditors say to them, “ if you will-continue in 
ty business, and fairly and honestly pay your debts, 
will give you further time to pay us.” Upor 
these conditions they received the: letter. Now, 
| it be: contended, that they. have complied 
y, | with those conditions? If not, and they are not 
‘2 | -dound, and cannot be made to comply with their 
| part of the agreenient, shall the creditor be com- 
d | pelled to observe his? *Was not their insolvency 
4 


| aud a-sigument a complete destruction of their 
ipower, and a declaration of their intentions not, 
| en. In the courts of com | 
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Bast’n District. mon law, this has been- yepeatedly decided 


~ duly 1817. 


CASES IN THE SUPREME : COURT 


and in 1 Pothier on ob. p. 2, ch. 3, art.3, seq 
3, there is an authority in point. The temp ayoor! 


granted by the creditor to-his debtor, founded, prop 


ad 


~ 


_ debt is immediately due. No principle cantge§ 
to observe that part of an agreement’ to’ which! 


he is bound, it ‘would, be extremely hard 


too, it'is fully established—as in the case off} 


solvency and the assignment of his estate, hii 


on a confidence of his solvency—when- 
- foundation fails, the effect of the term ceases: pol 
and goes on to say tliat; im such case; thee | 


more just as respects all congerned. It is tie 
change of the condition of one of the parties.” 
- that releases the other: for when one of ‘the: 
contracting parties has put it out‘of: his: power. 


compel the other party, to his certain ruinj@ 
perform Something of this. principle] 
found in every code of laws—in courts of equity | 


Drake vs. Mayor of Exeter, 1 Chancery Cases 
71, where the lessor covenanted with his léesseg 
and hig aasigns, that upon the payment of cen™ 
tain rents quarter-yearly, he would. renew tiie: | 
lease. But the lessee became insolvent, anda: 
signed - over his property to assignees. ‘The: 
lessor was called on t6 fulfil his part ofthe’ 
agreement, viz. to renew the lease, but-whidh! | 
he refused to.do, because the lessee, by hid ite 
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THE STATE OF LOUISIANA: 
[tit out of his power to ful. his patt of 


seq) Bygreement—that is, to pay the rent: and the: 


theca 


1817. 


yoart of chancery ruled, that the refusal was’ 
ded ‘properly made; and, as the lessee ‘could mot: 


that 1 comply with his part of the agreement; would, == * 
a3 | got compel the lessor to renew the lease. This 


is certainly very much tothe present argu- 
Pment. So in Willingham vs. Joyce, 3 

Shan. Rep. 168—bill for a specific performance 
agreement to grant a lease to the plaintiff 
on evidence of his insolvency, the court would - 
have dismissed the: bill with, costs, unless the 
gaiter had been compromised, ‘on the ground 

the plaintiff had put it out of hisypower to 
gheerve his part of the agreement,’ to. pay rent, 
by becoming insolvent; and s6 the parties were. 
@icharged. . And going upon the same reason- 


ig, it-has ever beer held, in equity, that a fail- 
we of the consideration.of a contract, by sub- 
sequent contingent évent, to which the agree- 
from its nature, was subject; is a good 
for not compelling the party notin faul 
}Wcomply with his part of it; as in Stent vs. | 
Diilies, 2 Peere Williams’? Rep. 217, where 
tte contract was for the sale of shares in the 


the 


was made, a scire facias’ issued to re- 


isting Company.. ‘Afterwards, before 
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District. at the same time, a proclamation was published) 
forbidding transfers, The company never af 
M’Bus terwards opened their books, nor was there agg 
prospect.of their doing so. The seller brought | isd 
an action onthe articles in a court of lawy afd bs 

obtained a verdict; upon which the porchasg 

filed a bill in equity, for an injunction. Sig iy 

Jekyl, master of the rolls, “Tt is against 

tural justice, that any one should pay for aban pan 

gain which he cannot have; thete- ought to 

quid pro quo—but, in this caSe, the defendagl 

has sold the plaintiff a bubble, moonshinésm jet 

and a. perpetual injunction was decreed, onda) gh 

“ground: that, it being out of the defendaniy 
“power to afford the plaintiff that benefit | 

‘the contract was intended to secure, the plain 

‘should not be compelled to perform his. pal) yy 

alone. There was an appeal from this dem 7% 

| _ sion; but the lord chancellor confirmed the dé 7) 
~-eree. The case of Pope vs. Roots, 1 Bro. 

_C€. 870, is also full to the same purpose: Them 

J. S. in perfect health, agteed to sell his edbitg, ye 

to B. in consideration of an annuity life; 

before the conveyance, however, but aftent vil 
‘ought, by agreement, to have been executed)d, 


8. died. On a bill bronght by-B. for a spect 
performance of this agreement, the. court dit peal 
missed it, because it was impossible for J.Br Pig 
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pithe: whole estate, which would be unjust 5. 


qe party, by the conduct or misfortunes of the 
aber, could not have the benefit of his’ part of: 


deegreement, he shall be put in as guod a con- 
Filion as the other, and law and equity will take : 
ae that neither party shall suffer by the mis-— 


1817: 


tones or frauds.of the other. Now,, it must: 


patify the court*to be able to apply those very. 


jet'and equitable principles: to this case, parti- 


| aalarly as it appears that there is only property 
Piicient to pay the first and second classes of 


@itors ; and M<Bride being one.of the fourth, 


oy lose his claim entirely, unless | he is aed 
of the property attached. 


much being advanced’ of the 
fst proposition, before reasons are attempted to 
that the assignment of the Crocheroné 


dinot affect M<Bride in the present action, a 

| peliminary question arises, Whether the sup Phos 
litle of the assignees under the assignment, 
be noticed by this court, inasmuch as 


ut pleaded, and the assignees are not before’ 
ihis court as parties to thé’ suit? Now, ap- 


‘ 


feats by the affidavits only, that an assignment - 


made. By the'-plea, ih@@letter of 


iting dead) to have the benefit of the annuity. 
Th. would have nothing to pay, and yet would 


sod the court said it'was a clear rule, that where 
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license “alone is relied on, in bar of the: r 
ment, ‘Will this court notice the alleged 
‘of the assignees, inasmuch as they have 

-pleadéd ?- “It is believed not. Matter of 
fétice going. to avoid the action, ought toi 

pleaded. 14 Chitty on Pleading, 505,- 
why ? That the opposite party may knowe 

“ * what he is required to answer. Ts not the Gvie 


ed 

law the same? Here the pleatings do nobim I 

of 


. form the attaching creditor that the 
will be relied on in defence acninst the attache 

‘ment; and his counsel cannot. know any thing 

of it—as between the creditur and the assignem | 
there. is no contestation, and the court 
decide the disputes of persons not regulaty 
litigating in suit in court. But if the commana 
 overrules this which is made only be 
cause it may lessen the labors of the’ court}"ld 
‘ us see whether it can make any difference i |? 
ultimate decision of the cause. We 

willing to investigate to the: ‘utmost stretoh | 

IT. Good faith isthe basts-of all 

vs dealings—but it is due to the character of tim] 
transaction’ to say, that it was bottomed in frady 
"fraudulent from beginning to end: And 

effect doéd®fraud It vitiates 


Ng 
| 
— 
: 
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. 


a all. proceedings—it destroys wate 
title judgment of a court, of competent juris- 
The Dutchess of Kingston’s case, 


We must look to the charagier of this assign 
peat, which we are now supposing duly plead-— 
for it is admitted, that if it bona fide 


list. where personal property is assigned ina 

state, or elsewhere,. laws 

Dikthe place where the transfer is made, a.cre- 

cannot afterwards attach that property. 

gpposite 5- -but we have no concern with that. . 


.on the laws of New-York,pand the 


of the party making the deed... 
het is discoverable: 
|The assignment purports to. convey all the 
estate of the: Crocherons. ‘They do 


in the body of that instrument, thatany 
reserved. .The creditors too are to be 
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ts 
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Hist. of the Com. Law,.39, note 8t...... 


of the property attached, the attachment 
iught.to be dismissed. ‘The rule undeniably is, 


the claims of creditors, will depend 


according to the good’ will and pleagare of 


; 
; 
‘ 
\ 
7 
; — 
. 
+ 7 
“ 
if 
tt 
oj 
2 
aye 
4 * 
i 
if 
q 
— 
is 
ae 
> 5 
\ 
Li 


~* 
- 
\ 


‘Bat they" presume to say, unless there’ ts 
 pérty “more thar ehough”to pay the first 
(most favored)'the’ second shall have 
Gh.’ shews: that thete 
“hough ‘to Tay the first and 
wenits, to" make this’ discrimination 
debtor may; to be sure, jn'the 
Of tradé, when solvent, and notin 
bankruptey, "pay ‘one creditor’ 
to anothers ‘bat in no other 
‘that’ right’ in’ contemplation of, or afters 

golvency. Here the’ Crochérons ‘comple 

faileds ad then assigned their property 

eteilitots, ia” preferetiee, and to the 
others) Will ‘the uphold 
‘ance? “ Tt ‘nevér ‘entered’ into the 
judge that’ a imam 
Harkraptcy, and more’ especially ‘after comple 
insolvency, could sit down and dispose 

4 

@ 


th the ease of Ogden & “Thoma 
of Cumminges. Jucksony1 

Work Rep: Cummings; having 
to Jackson, a creditor; 
tain godds in ipaynient of ‘his debt. Phe 
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for the plaintiffs, om the. ground 
against the other creditors, saying 


al 


creditors may see’ fit: to prefer.” 
the court added, that) to, do. go); was’ 
Pat Diary. to the genius of the law, which required. Ae, 
distribution. A. great number of cases 
atiod decided in other states, and in Eng- 
where the common and bankrupt law 
ened, analogous to the laws of New-York. 
sufficient to notice one or two leading 


vs. Fisher, 1 Cowper's Rep.'126, is 


vey insolvent, might lawfully give preference ta 
of his: creditors?.apd it was beid: bythe 
omit that a person in insolvent circum- 
plete absolutely. insolvent, could not.do : 


field. of business, where the party was silvent 
Mithe. time, or thought himself: so, and notin 


Mansfield, « is the nature of the.trans- 


upon the face of it terms,-that 


on the’ enbject, decided. in Great-Britains 
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8 Wilsomy47-8. The bankrupt, being 
— solvent circumstances, assigned over his 
- in preference to some of his creditors. 
was held to be fraudulent and void—* that 
was partial And unjust to all the other creditorgtt 
the court declared the assignment 
And, again, in the case of Rust, assignee, 
Cooper, 2 Cowper, 635. This is cited particne 
larly, because the object and motives of the 
making the assignment, were, very similardgy 
those of the Crocherons: bankrupt 
made an assignment to his creditors ; but 
part of them only could take any benefit 
the assignment. He was insolvent at the 
The court looked. into the motives of the. inéal 
vent, and said—* In the present case thereis | 
"not a single thing. but is a step towards] 
fraud, and a proof of ‘an intended preference 
to sapport it, would be to overturn the while 
system of the bankrupt laws. The: presenty’ 
therefore, is fraudulent: assignment 
the other creditors; and xl the: 
bankrupts.” Let the learned counsel sayy how 
case: and the one before the court differe 
Bat, in truth, what are the: pretensions fit | 
shutting M¢Bride forever out. of payment? 
it the honorable conduct of the Crocheross aii 


‘ 


\ 


: 
q 
4 
ag 
Aes 
/ 


OF THE STATE OF LOUISIANA, 


whole transaction shews that the object was 


= their assignees 


the creditors the goods shipped 
ig New-Orleans. It was never intended: that 


hey,’ or the assignees, should have any controk 
gver'those goods. It was never intended that 
‘creditors should: have -anys of the 
that very heavy shipment. «Every 
was” transacted in the dark. Three 


very correct young mapwby way of giving false 
to the business. “He was to be made the 
dope. These conscientious Haights all:sweat 
Wat'the goods in question were not intended to 
Witicluded in the assignment, but thatthe Cro- . 


glerons intended to keep them under. their'owa | 


| tatrol—and one of the Haights confesses that 
promined cat of the proceeds, 
Bul’Potter, andvall the other creditors, suppos+ 


@ithe insolvents. Now, was there everamore, 
frees fraud >The. combination is too apparent 


Whe passed unnoticed. Make us. your as+ 
5 and, that your creditors may be satis» 


fied,iand suppose all is fair and honest, -let-the 


| Msigument appear to convey all your property 5 
| bat you must keep the shipment to New-Orleans — 


are made’ adding Potters 
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books: ofthe, Crocheruns of this 


know wotbing of- ik? 


hook-keeper, (Brewster) who did their 
was kept ignorant of this meritorious 


tion. What does he swear? «+ He never 


“or saw any-entry made, of the shipment to Nema 


the entry made: but-2 mement before he took 
_artifice-is too. shallow to impose 
‘This is not all—the insurance offices of: Newsy 
York refused to insure. Why? 
dare not write to the offices for insurance. :‘Tha wi 
would be making the matter too public—-andsi ci 
bill of lading could be shewn, as the goods 
shipped in TP 
‘Ipding.. One of the Haights acknowledgeshal 
the that: the: wi 


~ 
, 
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ine ot the goods ofthe Haigh - 


this very shipment; and were 


/ 


perked in the same enterprize. As they ‘could 
frist to the-captain of ladingy 
send no document’ here to the gar. 
to prevent to the-captain on his:arrivals 
eget possession of the goods; therefore*it was 
necessary: to the Crodhe- 
with the goods on beards) 
q “Now, think does ‘appear, that:a’ mere 
@ more corrupt neves: 
before a court justice-+and wilh 
the parti-s guilty-of those frauds te 
Meadvantage of them to thé injury of bona 
| ereditor, wlio has parted with his: goodsin 
‘the honesty of :the purchasers, but wha 
him? ‘Shall they:be 
to pocket fourteen or fifieen thousand 
assignment purports te)convey 
{ius their: creditors ‘were 
out of this very-consiserable 
a farting. Buivthis covcealment 
‘very didlerentiy from-wiat they cout 
At is a fraud—and as to: their 
Piers, makes the assignment absolujely void" 
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Claim which he had on the United. States tag per 
td revolutionary services. It was held ide 
and the assignment and discharge of the 
vent void, because “it was a fraud upon thet i 
ditors to withhold that claim, so. that 
 gifterwards appropriate 
itis eubaitied, that the subsequetil pes 
and assignment of the ‘tbe 
awaythe letter of license, and restored 
@laims as’ they would shave beam 
‘had that instrament not been made and his 
‘supposing the court will recog i 
nize the claims of the assignees, the 
‘under which they can alone claim, 
to include the goods in question) is Ba 
atid void —that if it did not convey those 
it was a fraudulent concealment—and that maken 
the-assignment void : and, what is very 
ial in the latter case, these goods remainediie 
property of the Crocherons, and of coursé’st or 
ject to this attachment, But, if it be 
the goods in question. -were conveyed by thea iW 
signment to the assignees, a further answerlig 


that the subsequent possession and controll | i, 
the Crocherons, independent of other, 
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fog Rep. 233, went upon this ground, and:de- 


leuk Saded.tbat, if a man convey his goods to a third M‘Bainn : 
yet keeps the possession or control, it 


as being fraudulent, according. tothe 
Pigetrine in Twine’s case, 8 Coke, 
yh might here rest the case; but the counsel 
Bor the defendants having taken some different 
al from those, on which we. have discussed 


did of this. it is fit to notice 


‘admitted, that if the property 

py the Crocherons is insufficient to ‘pay all their 
that then the letter of license is 
sit | by the assignment—and the force of the autho» 
ing Pgiies proving that position, is not questioned, 
Bit, it is said, that this case may be distinguish- 
de, | that class of cases—and how Because, 
my the counsel, in those cases ‘the party was 
[Mable to perform his part of the contract but 
the | | Mel,.in the case at bar,’ it is not known whether 
the property assigned by the Crocherons 
Weufficient to pay all their debts.” Tliat the 
lewis as admitted and proved from authority, 
ig no doubt; but the gentleman 'is mis- 
in point of fact. The court will see from 
ihe’ testimony, that three witnesses, expressly 

Vou. 
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July 1817. 


could it be said, that it does not’ appear thatith 
estate will not pay all the debts: of the Groche. 


_ it shall not be affected by a 
which has thrown the advantage, greatly, 
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ditors—and there are no léss-than fone dl 
and M‘Bride is one of the fourth. Howyithen, 


rons? The evidence was not recollected: 


M<Bride does’ not. get coun, 
he never can hope for it. ph 


Then authorities are ‘ited it is 
prove that, “if a contract be fair in: 


wholly, on one side.” Now, if: any judgetal 
ever said so, it. would prove. nothing heres 


there is' evidence enough to. shew, that the Jeter 


of, license was not. fair in its creation. Perhaps. 
court exists that would not-say, that this.ing 
‘strament was procured from the creditors. with 
a view to the’ fraudulent transfer, concealment 
&c. which so rapidly. followed the date of the 
letter of license, and \havé been proven. 
in “‘teath, these authorities do not support the 


counsél’s position—far from it. ‘They. proves” 
contrary doctrine—for, in a note to the 
Mortimen,.vs. Copper, Brown’s Chan. Rey 
: 257, it is declared by the court, that the caseigl 


Cass-vs. Randall, 2 Vernon’s Rep. is badly 
reported, and is it is added, that 
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| is the only one which supports the po- tats 


ses, 
‘the 
ny, 
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fifiontaken by the opposite counsels but that, 


the counsel have not fairly cited it... The court 


q@itnt they-suppose. It is opposite to their 
pinciples—for the. chancellor ordered an in- 


pty in the same situation as he would have 
fpen; had not the old man died. So that there 


| m0 authority—there can be none—shewing 


lint, if the debtor become insolvent, he may 


‘@#Peontract which, from its terms, they only. 


iilyent. would perform his. The decisions, and 
| Pereason of the thing, are conclusive against it, 
The expression of judges in Brown, 
Md Douglass, 92, that a man may betome in- 
@Wvent, and yet his estate pay twenty shillings | 


fitive, that the estate of the Crocherons is in- 


} milicient. to that 


— 


discover that it i is. not an- authority to the- 


dill;compel his'creditors to observe their part, 


tipulated to perform on condition, that the in- 
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pilie-reporter mistook the décision, it is not an 


| And, as to the case in Brown's Rep. 


into the value of ‘the estate, andvput the 


"| inthe pound, may be true, yet has.nothing to + 
| this case—for here the evidence is po- 
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amother, “are. éasearin which it may! be 
done, but not ta:the: extent to: which 
Grocuznoss. Jt is: admit the 
letter of license, and that if we destroy the ag: 
sigoment; the ticense precludes M<Bride 
recovery. Let us see if this is so. 
much ‘is taken for fact, because. we do notadmil 
validity ‘of that instrament. Baty 
would “that. have the supposed: effect 

means’; because, by reason: ‘of the frauculeas 
concealment of this property, &c. as to. the Gra. 
cherons, ‘the assignment is a nullity,-with reg 
pect to creditors who dissent fromrit. 

this-principle, that. the Crocherons 
allowed to avail themselves of their wrongs: 
and we did not suppose. that the gentlemal 
would anticipate what was never intendéd; 
could -not- be argued’ with safety in «a couttel 
law. ‘But the assignees have got possession 

_ the: estates and, by: this: time, 
‘all-the: proceeds. theugh has ‘been 
ceived hy MPride. 

[tis next advanced, that Bride: 
on the: renewed notes, . before they were dig? 1 
But this is not so—kl attached for his debt, 
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ig’sinsolvency, all his debts are due presently 
that principle of law, is too well tested 
pbe-denied; but how do they attempt to get 
7 er'its—why say the counsel, « here the Croch- 
gous, have not taken the benefit of any-bank- 
Pept or insolvent law ; therefore we do not know © 
q that they “are insolvent. Again, they forget, - 
iat their witnesses swear, that the estate will | 
wily pay the ist and 2d 
‘Are they then not insolvent ? 
To recapitulate—t. The leiter of 
was granted by the creditors of the’Crocherons, 


aes . 


he 
nit 
we 
0- 


last, Bride is -one,: ‘and of course 
nothing bat. from this 


‘and was wack te 
Msignees ; but still continues tobe the’proper. 
the Crocherons. This concealment of'a 
7 portion of their property, was afraed’up. 


| 
| 
| 
fionthey have broken, by making a general as- 
of their. property; ‘which shews their 
| to pay, or why make.the assignment? 
of Bat the concurrent testimony of all the witnes= | 
Weis, that they are only able‘to pay the first 
— » 


CASES IN THE SUPREME COURT 
Dit the creditors., The Crocherons shall not by 
allowed to avail themselve of, or assie 
| own wrongs. In truth, this was the verying 
son why M’Bride, after the transaction came 
light, would not accede to the terms. ofthe 
assignment. Had he «ot done so, he: could “port 
never hope for payment. 3. As that propery Ip 
‘still belongs to the Crocherons, the letter of ti he 
cense being a nullity, has not M’Bride a right pal 
‘ to recover payment of his ali out of — thal 
— 
Sis delivered the of te | 
Thin cabo: in many respects, similap 
to that of Ramsey vs. Stephenson, lately dete | Mt 
ded in this court, ante 23. The debtors, 
both. cases appear to be insolvent, and attempe 
ed to assign theit, property to trustees, fortis | ™ 
payment: of their debts. “The-deeds of cession, 
in» both ifistances, contain stipulations;: by 
tue of which the creditors are classed; ‘anda 
"preference ix given to some, in exclusion of th 
rights of others. In the case alluded to; | 

assignment is of all the property of the debtety 
Without limitation. In the one under considete 
tion, although from the evidence, it would | z 
‘that the defendants and appellants expressed | 
in their deed of ‘assignment, ‘an intention tocon 
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it is stated by: the Di 
their assignees, who are witnesses in the case, that 
irae having referénce to a schedule annex- 
J nothing passed by it, except what, 
| indesignated in the schedules so that the pro- 
“purty here attached by the plaintiff and.appel- — 
Me defendants and appellants. - 


A: 


nt the respite granted by him, jointlywithse-- 
others, who execated a letter of license, . 
rit is termed, had not expired attheinception 

tle present suit: and further; that according 
ilar Wthe stipulations of that instrument; he. has’ 
forfeited every claim to payment, by 
id 


| of license, was executed. on 
June 1816. - On.the. 
tors, it purports to grant an indulgence te the 
ire by allowing them a term of payment, 
re | lrdebts then.due, in consideration of their in- 
he | dbility to pay immediately. (On-the 20th of Sep- - 
of. the same year, the defendants stop. 
and ‘assigned: their properiy-to 
| ome of their creditors, 
Slated. ‘Itappears from the testimony of these 
atuignees, that the amount of the property co- 


plaintiffs claim ie opposed on the ground, 
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CASES: IN THE SUPREME courr 
Bast’ District tothase whom the debtors thought proper 


ag. privileged creditors. we 


— 


No: claim. to the property. attached 


putin, under the assignment, theve io 


one question to:be decided. Is the plaintiff 
appellee exonerated from the obligation impagy 


ed upon him bythe’ letter: of license, im come 
sequence of the subsequent conduct of the dam 
fendants and appellants, and was he so, 


inception of this suit?- 


The defendants may justly be considered 
having been insolvent, the. tine of exer uting 
the deed of assignment, and even seat the 


ception of the suit: and from the evidenceympy 


believe that they were in insolvent circumstal 


ces at both these periods. The principles 


law, cited from Pothier and other authors, om 
which the district court, ‘seems to have founded 


judgment, are strictly applicable to this 


and-no doabt can be entertained of their soumih 
ness. They are common to every questionsf 


Savikiapicy, or insolvency, In cases of failure,” 


creditors, even when the ‘time of payment: has” 
not yet expired, are-entitled to receive. et 
dends of the insolvent’s estate. In other words, | 
the debt becomes payable,. by. the insolvenopill 
the debtor. The debt being thus payable,, te | 
legal 


the 
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“sl power, for the recovery of “it ; arid ney, Dit 
cast of « voluntary assignmeiit by the debtor, 

fo soine of his creditors, if he be not party to 
an agreement, seize on any property 

delivered, under such an assignment, 

We liave already determined in Ramsey vs. 

Blephenson ; and certainly with equal, or great- 

a ie propriety, may he proceed against any pro- 
ppetty not claimed by the assignee, or pretended 

conveyed by the deed of assignment. This 

the situation of the property, attached i in 

e ihe present suit, there is no errorin the decision 

¥ from. | 

with costs. 
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“to recovery. 


“The petition ‘stated, that the plaintiffs: testa. 
the, | | finding himself in. difficulties, thought pro- 
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reach of cerlainengmies, menaced 


unjust law suits and prosecutions : whereupoh 
determined d sto. provide a friend, who nnighif 
‘cover it. He therefore agrecd with the 
to. give her. a bill of sale of four 
and lots, ‘apparently. for the. consideration) di 
fourteen thousand dollars, of which eleven 4 
_ sand eight hundred were to be paid down, anda 


two thousand two hundred in one year—thaiil 


a view to remove every appearance: or 


picion: of fraud. and simulation, he should 
cure eleven thousand eight hundred dollars, ati 
place them i in the hands of the defendant iniondé 
that she might pay it to him, in the ‘presence @ 
the notary—that this was accordingly done; ‘aid | 


a. deed. of sale executed, with the only view 

covering, simulated sale, the premises for 
testator, who i in reality received no conside- 

ration therefor—that the defendant, at the same 


time, by a private instrument, acknowledged that 


she had nq tight'to the property sold, and woul: 
at any time re-convey’ it, on request—that Wie 
testator, some timé‘afterfell sick, and, being 
tended by the defendant, the private instrament 
“was got out of his, and came into her, hands 1 
some time before his death—that the defendant, | 
‘at times, pretended to be-the trae, lawfalant 
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Pit but, finally, declared hér determination not 


J aters that she was only: a trustee for East'n n Distr 
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testore it. The petition concluded with a 


4 prayer that the notarial deed of sale be declar- Loren 
and void, and the defendant decreed to 
weount such of the rent as. she had 4 
and The answér denied the facts a 
that, stated in -the petition, and averred the notatial a 
ded of sale to be real and not feigned, that 
pre} consideration was actually-and bona fide 

out of the defendant’s money.” Itadmit- 

rd ted that the defendant, by a private’ instrament, 

bound herself to re-convey the properiy, but not 

and ikafter a. repayment: of the sum advanced— 
wot | that the testator finding it inconvenient to refund, ig 
{foe | wlirned this private instrument to her, to be a 
ide and she accordingly destroyed it! 
ame Although the principal facts in the case, were 
tliat @ierently sworn to by the witnesses, produced 

wil | Wythe parties, and manifest perjury seemed to 

‘Whe lave been committed, the evidence preponderat- 
Won the side of the plaintiff. fig 


There was judgment for him in the 


» 


for: the The plaiatiff’s 
stator could not“have been admitted to alledge 
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the simulation of the deed of 
him, in favor-of the defeudant.. The 

Gazeriv's el simulation - -is immoral and illegal, and 
Loris. one ought to be. allowed to alledge -his.omg 
turpetude, Nemo allegans suam 

“This. is an invariable printiple of 

| verbo turpitude. 


or hoththe parties, ff. 12, 5, 4. 


be immoral in regard to. him who receives, 
law grants an action for repetition. Ifyouprmm 
evidently before the competent jidge, that 
gave to him of whom ,you..complain, a 


money, to be protected from militia duty, ip 4 


_ will order him to refund. Code 4, 7, 8... 

‘that he who -has received acum 
ney, to restore what he had stolen, he compelled J 
to refund, as all the turpitude i is.an his. side. 
& % 6 This meet, that he who.in considemey 
tion of the restitution of the sheep whichhe 


a 


a 


don 
tha 
pel 
ihe 
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ave 


had stolen, has received a sum af money, shoul? i 


restore it as mel} thn Chale value, 


regard to both parties, there is no.action of, tes | 


“Pa 


Bat when’ the. consideration is ah 


in favor of either, ff 12) 5, 8. si 
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a poise, the condition of him who has. 
betterthan, that of him who, claims. 


house to your adversary, it)is.invain 
that you ask that it be restored'te yous.for both 
} pries, in this case, being in the same predioa- 
pent, the coudition of the possessor is better 


of him who-receives; but also on that of 


both parties he male fide, neither stall have 
action against thé other.” F. 4, 3, 
Every disposition, this respect, of the Spa- 


Pillow the proof of the ulation of ‘a contract, 
Piven by mere presumptions, whenever its object 


Pidmitted,-where the lender, in.order to obtain - 
interest, requires from the borrower a 


Pimulated sale, of a property yielding fruits, io 


Admitting that you have given ob turpem 
and.in contempt of the laws of my king- 


Han that of the claimant, cum.ia pari casi, ut? 


Phin who gives, there is no restitution, although 


law, is founded on these principles. We 


| Bvidence of the 
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East’n ‘enjoy these, in of interest, witha 
n. 205—207. 
Tt is’ evident ‘that in every case, in 
is only onthe side of him who receivesigg 
rouse; ‘under a lease, in order to cover an aie 
rious loan,- nothing can be reproached tote 
debtor, who is ‘compelled;‘in his distressed 
dition, to. to every proposition of 
‘Jendér. There is then nothing contrary ‘itt 
disposition of the Spanish law, which 
the borrower or seller to prove the 
‘in order to obtain relief, with the above 
of theRomavlaw. 
 Butcan the same be said, when 
has no other object: than a fraud, meditaiehy 
against therights of a third party ? Certainly ® 
For in such. case, there is turpitude ‘on ‘Boll 
sides: which ought to exclude either’ party from 
- relief against the other—for neither can alledge 
the simulation of the qgitract, without manifet | 
: It is undoubtedly for ‘this reason, that after | 
having shewn that the simulation of a contrat 
may be given in evidence, Febrero states hab 
an action is however denied, when the simula” 
tion_is in fraud of the ‘fisc or of a: third: parlys 
3 Cinco Juicios & dy:n. 209... 
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“oF THE: STATE oF LOUISIANA. 
comnection is evident: between. opi- Di. 
8 | sof Febrero: and the principle of the ‘Roman 
which denies av action, whenever both Gastrrs's xxx. 
parties share in the turpitude, and directs, that, Loves. : 


ve | acase, the possession of: him whe holds 


heeproperty shall prevail overthe claim of the 

wher. the plaintiff’s testator, and the defen- 

dant, as the petition alledges, colluded. inorder 

jcover the property of the former, protect 
itfrom the claim of the United. States, or his 


+-neither can stand in — the: | 


i 

4 


for. the defends 


counsel contends, that he who alledges: ‘his 

own turpitude, ought not-to be heard—and 

sequently, the plaintiff cannot claim‘theben: 
diof an act, executed witha view of destroy-~ 
Vingthe.rights of others.’ ‘This .mode of reason~. 
at ouce false and immoral. False; be- 
} aise if, as it often. may happen, the. know-. 
the simulation be:confined to the con- 

intting parties, the simulated transaction would 
‘lave the effect of a realone, plus valet quod. 

Situr, quam quod simulate concipitur. Code 
422.. The first law of this title says. expressly,. 
Pivcontractibus rei veritasy potius quam scrip-. 
debet : and the second : 
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CARRS THE RUPREME COURT 


‘kita, not ipse, sed: — 
rit, veritatis mutare non possum’ 
sexe. Questio itaque facti per judicem vel per pret. ig 


tur; sed fingitur. 


of third persous. 


Will this court permit the: | 
the-cositenct’ is fictitious une ; we 
to with the view: of defrauding the 
States, or the plaintiff’s creditors; but the 
must enforce it, tv punish the dishonest may 
who sought to cover his property, and 
me, who cunningly deceived him, and bétrayed > 
the confidence he repused in me, that I mayen 
myself at his expense and that of his 
ditors? Wilk not the court, on the contrary 
compel her to empty her impure hands? dane) 
nature est ‘neminem cum alterins 


dem provincie examinabitur. Such acts 
susceptible of any effect. “Colorem hubent 
 DéArgentre, substantiam vero nullam 
quippe eonventio initur, nullus dontractus 
“Quod hujusmodi: coum 
est tamquam corpus sine anima; says, 
dicitur colvratus, depi: tus, 
apparens intrinsecus nihil habens. 
because one of the contracting parties, 
from the very act of contracting, would” benef q 
by the simulation, to the i injury: of the other 
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two persons have entefed intoa rat 

crimes, if they have agreed to rob on the 4 
| Highway, to coin false money, to sell copper for 
re nap gold ani to divide the profits resulting there- a, 
fom, and one of tlem possesses himself of the 
spoi!, the other will not be aided by a’ 
| of justice—the maxim propriam turpi-: 
allegans non estaudiendus willapply. So 

witress has sold: his/testimony, and'claims — . 
pile stipulated price —so if a judge has 
italy apon a stipulated reward. 
uilty | Rut the case is altogetlier in a simulated con- 
| A'simulated deed, is not a deed. Instru- 
simulatum non est instrumentum, 

ct exceptio simulationis nunguam cen- | 
ay? | a statuto exclusa, so ‘he actiowis notde- 
wed. Heuce nothing prevents ‘him who asks 
Mlief against a simulated act from being heard; 
ou matter whether he have been a party thereto 
ard persons, 
Dominguez says, that the difference: 
em! 
ore 
ry) 
ure’ 


Wich exists between a case in which the party, » pe 
Who claims relief.against a similated contract, 
a party thereto, and one in which he was 
re ot, is that, in the first case, he’ ought tobe. 
PP Wilden to strict prof, while in the other 
wiinptions will suffice. Juridicos, 472. 
Vou ve U 
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East’ii District. speaking, of the exceptions 


duly 

may be opposed, to the via executiva, says, that 
simulation is: one of them; aud concludes | 
Loren, aliiough the pariy manifest his \uep 


and ‘his offence, which lies in iy 

simulated contract, hesmay alledge it, because he 

seeks tu avoid his ruin’and prevent his, accom: 

plice from enriching himself at his expense, 

This author is in perfect accordance. with Pa” 

rexa—for he admits. that the plea of simulation” 

may always be opposed, ewceptio simulations ott 
nunguam censetur a statuto exclusa. So heis 


with Do: singuez, who holds that the party 
jured may plead the simulation, even where hy, Int 
Wus a party to the contract. But, he a, 
lo mismo puede hacer su heredero, ent queef 
coutrucio no sea en fraude del jisco o de 


sobre lo qual vease el titulo Code, 

valet quod agitur, quam “quod simulate 

: tur—and the “same ‘may be said of the beir, 

Febrero terafhates his porase, provided, that th 
the contract i be not in fraud of tue fisc, ¢ or vf, a 
third party. O. this seé the title of the Codey 


plus valet quod agitur, 
“Let is inquire into the foundation and pli E 
Cation of this proviso. pa 


~The preceding phrase concludes—pergue, tra. 
fn de evi su dano, y eate ade in 


: 
i 
- 


ch: because accomplice). seeks to District 
ruin, and the other to enrich himself 


expense. This refers clearly to the party Gaer, > 


alledges the’ simulation of his own, deed, ‘Lorne. 
‘that he thereby 

| turpitude and offence, aunque “manifosta sit 

delito—and the proviso s¢ems only to 
relate to the heir. There cannot be any dis- 

honest simulaiion, except that which is cominit- 

ddvagainst third persons,, or the ffisc. ‘Rvery 

other is- innocent: and free from ‘tarpieade or 


in. which oppose to my own acta 

lation in fraad of a third person. Febrero de- 
Dae / Mating in clear and precise terms, that in the 

tases of which he speaks T may avail myself - 
of the plea of i in doing so, 
my own turpitude and offence) must 

Py to say, that may "avail myself 

Wthat plea, even when ‘he simufatio me 
of » third party. 
will be asked whether, admitting'that ihe 
dey tty may then plead the simulation, the heir - 
the same right We must “distingdish. 

Kither, after the death “of the party, the 
party may have’ his claim against tle lieir, after 

7 le shall have taken possession of the estate, or 
tn 
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ifence. I manifest’ my’ turpitude in the only 
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death has destroyed the demand. In the. 
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Edo not think that the distinction made by. 


“EAR. brero.be applicable to the. heir :. fot every thing, 
entire; the fraud is nat yet consummated, an 


\ 


neither justice nor morality forbid that the 


should be enabled to satisfy the ‘third party, 
Wiose dewand continues to exist. In the | dor 
case, the fraud is consummated, and 
morality forbid that the beit should recover 
the expense of a third: person, that. propeiy 
which bis ancestor removed from his reach bya {a 
fraudalent simulation. 

Let us examine are the 
in which avthied person, from ‘the nature of Mie) 
claim, may cease to have aright on-the' property” i 


of his debtor, hy the: death of’ the Vatter. a: 


A little reflection will convince us, that then a 
are many? one, however, will suffice. 


 chitect undertakes to erect a vast edifce | 
given. plan, within a certain time, under | 4 


very heavy damages. Inthe mean: while, te 
discovers his‘to been a rash undertaking. 
He makes a,simulated sale of his property 


remove it from the reach of the person*he com 


ed.at the expiration of the period | 


P 
tracted with, who, the edifice heing yet unfiuistk 
to prosecu’e the architect; deeming him 


vent, the death of latter, 
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it is cleag tl that she cannot be compeiied 


w continue the: work begun by. ber father, 


gor to pay the damage.; for she is not an 
and her father was not putin moray nop 
arty, were any damages awarded.agaiust him. [tis 
dear, that in this case the elaim-is extinguished 
the: death: of \the. architect. 


ety Let os supose 


bya | Yanded: the fisc, covers his.property.to avert its 3 


papsuit—that having no visible property, he be 


tices . It-is clear that in this case his 


erly the fisc died. with its debtor. Paritda, 759,23. 
This is the only,manner in. which Febrero’s 


| distinction, oF rather restriction, can be inter. 


preted: He cites the Roman code, 


| valet quod agitur, quam quod simulate 


1 to which every simulated 


is null and void. 


July 
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doubifal whether, even where the simu- 


om is wade for the purpose oi. dgirauding 


creditors, the party may. plead it, in order to 


tegain his property, it would suffice to.consalt 


he | heir cannot be prosecuted, and-that the claim of 
if 


of ithe? Roman. and the 
the Krench tribunals) 
Simulation, either in the consent of the 
Lone. or in tive tradition of the thing in contracts; whith: 
proftciuntur, constitute a vice which 
et the engagement to take place, so that the ary | 
may alledge -iteas well as othe?’ 
Ferriere, Dict. de droit et 
-» The court: of cassation of - Frances | 
must be supposedto be composed of enlightem 
jurists, has: always decivted this question 
‘the affirmative, whether the shit was institilal” 
by the) party orbhis ‘heir. tig 
Denever’s cases of 1808, 580. 

The court.of appeal-of a case be: | 
tween the parties to a simulated contract, de > ™ 


¢ided that the.action of ‘nullity, /on a simalated 


may be brought by one who was-a party thensil: 
—that the simulation of an authentic act may 
proved by witnesses—that the party who 
into a simulated contracty: with ‘the "view: of jail 
-sisting on-the execution of it for his benefit” 
guilty of fraud towards the'other. 
The court:held that the. maxim, 
_priam turpudinem non est is 


cas 
fal 
be. 
_contract, made-to the injury of a third patty, | ins 
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THE: sTaTR 


jaitor who opposed it, contended testi- 


positions of the article 1344, of the Code 
| poleon, which exclude. testimonial proof‘against 


plicable to simulated contracts. ‘This principle. 
isin conformity with the ancient jurisprudence, 


coort.of cassation, under the present. legislation, 
} and supported by the art. 1353 of the Code Nas! 
‘qoleon, which admits. testimonial proof in eases” 
} ofan allegation of fraud; and by the articles” 
109, 1116, 1134 and 1183, which admit 


‘pee case of allegations .of, want of consent, or of a 
| false or. illegal cu nsideration—hence it-cannot 
seq | be-said that there was.an a-sent in a simulated” 
that in a simulated ‘contract, 
wdewith the intent of defrauding a third pers” 
phe there is a consideration, much less’ just 
jeri an(lawful consideration, and there would be ma- 


hifes:.fault and i::justice in him, who would leave. 
the party with whom he was-contracting*in the 


he would never.make of the 


cases of simulated Diet 
Ppovial proof of. the simulation of 
vas. inadmissible. The -court .said,'«the Loree, 


ipbeyond. what.is contained injacts, are not 


band is. confirmed by -several judgments of the 
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a 
rich 
ten. 
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ye of it-—whence we conclude, that tes- 
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INTHE SUPREME COUR 


of he of ea 
ought to, be received.” 


.."Ehis :decision shews. that; in Francs, where 


tha, Roman axe, the saurce-and: origin | 
‘Spanish and French-laws, was 

and: observed, ttie. question under considettitig: |g 
admitted of no difficulty—and when we camh | 

der, that; the. articles 1341, 1108, 4106, 
of the. Code Napoleon, on whieli: 

cision is.grounded, are the same as 
of page 344, 9-and £6, page: 263, 
265, of oun Civil Code; may we ‘noted 
clude, that it.cannot be said:that,: in: the: 
der-consideration, there bas been either: 

Farther,. the, question. appears to. be: | 

in another part of our.stamie book, | 

is. declared, that counterdetters. have theinelfed 

between, the contracting parties: Cude ‘ 

art. 224. It-is clear, that counter. lettersamy 


never used, except in simulated contractsegy 
party, must, have: his: action’. to: 
nullity ofthe contract:to: be declared): 
in what case counter jetter be of any. 
Let it. not said, that: this must’be 
+ distinction.in Febrero. The Code: has made il 


distinction, and) lee non | ‘i 
debemus. 
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| ow to-equity. 'To decide equitably, an ap- 
‘be smace-to natural law-anil 


bony on ar bad the 

the property sold, is not necessarily 

proceedings may. 

;.or-the nbsenice of the:proof:of the! pay-, 


A 


N 
i 
| 

| has given'a simnlated bil 8 8 


the second. peel 
Now te wot ey oridones of therintent | 
tion of the: testator, in: Covering 
property, ept that'which results from 


of: his creditors, and that he meant.to resig 

hereycannot beiany doubt that the execuiag 

‘of party to.a simalated contract may: | 

the action, which the law might refuse to his deg 

he-was only the mandatary of the deceass. 

ould not; but he-acts for the creditors 
‘is his daty to collect all the 


delivered the opinion of 
court, Matnews, J. “dissenting. The defend? 
ant’s couhsel contends, that the present:vaselll 
which court of justice: yield 
turpitudinem est audiendus—sthat the 
the! splaintiff, admittirig that “he has any, 
ea turpi causa, ea dolo malo+that her posseseii 


é 4 
; 


tition. “Nothivg therein shews' that ‘his ‘views 
were dishonest, that he had in ‘view to 


ought to. be. protected courts of justice alway | 


: 

: 

‘ 
| 
tic 
' 

- pig.’ 


| jolnatarily conveyed, in retaining» and some 
fimes.in obtaining it. 


“or Tum srare oF: LOUISIANA. 


vind 


conducive to. the extirpation, of frand,, 
gdecision in favor of the defendant. might, be," 


be -contrary to-the: principlés.which 


Jaye hitherto: prevailed, and, whiok they-do not, 


thomselvés at liberty to disregard. 


ceas 
ffects. | 
4 


| 


oritur actio—~inypari delicto melionest 


ditia possidentis, appear indeed to.have been id 
jyplied where a plaintiff sought the price 


guard stipalated in an illegal or immorahagree- 
if any thing givenjto a judgeto 
him, or even to induce kim 
of the giver, even im)a ut 
fale, judicetur, ff. 12, 63—ut secundum.,me 


Tnsuch cases the plaintiff is ‘not allowed 
to. recover what le has, absolutely givens 
Peither.could any. thing thus stipulated for and_ 
paid, be.recovered ; but no’ where do wo 
Medthat any thing parted. with temporarily, oh 


uly 


witness : die idem in teste, cod oc, 
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transferred, for the purpose of being kept 
reach of creditors, is allowed to be recovers gf 
: ed by judicial process, if the- transferee 
to retconvey Bee the eases, cited by 

Under’ the Inte territory of Orleans, the pried 

and ‘legal interést was allowed to bet 
covered -on -a'contract, on which illegal 

been fHegal contract; 

Caisergnes vs. Dujarreau, 4 Martine 
Courts of chancery, in England, allow 

- usurious’ contract, his‘ princi: 

“paid to obtain’ plaee is allows 

recovered.’ Douglas, 474. So the: 

fit thé cade ‘of an’ itfegal instance; tie 

Bos. Piller, 8: > So" thie 
happens.” Lacaussade vs. White 

935, Cotton ver Thirland, R405. 

Tw all these cases; the court tent their 
- the plaintiffy who ‘sought to’ extricate 
from difficulties which ‘he found 
his Violation of the 
having entered into a forbidden contract. We 


x 


E 
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j 
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wey 


Bistish term reports, plaintiffs whé had? ‘paid: 


A 


never yield their aid to those who seek 
execution of ‘the law,-or, Which 

p the same thing. to prevent’ the execution 


ofa dumpetent tribunals 
Pe vase of vos Hoty 


as any''to establish. position. Bat’ 
codld ‘never have heen obtained without 


PMolition of an"act of congress, 
My all the cases we: have jeited; the plaintiff 
gaght to countervail and violate the law,and 
‘Wi avtaally violated ity It forbids'stipalating A 
interest above the legal rate—the party wit 
hid done so, had violated it; rélieveds. 


Mforbids the purchase of offices and.to give op ~ 


Reeive money to be ‘appointed ‘or to appeint 
Hereto: in the case cited’ frém Douglos, the 


having givett money to obtain'a place, 
| Hid violated the law; but, having failed’to 


it!’ Wis rélieved. 1t férbids Hlégal wagers 
@i@'insurances ;. and in the'cases cited from, the 


on sich illegal contracts, broke the 
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‘ing 


those we hava,just. cited, 


We find no instance, in which a.plaintiff 
was denied relief, except | 
the common law of England, aud the statute ng fend 
Blizabth, -which. declare fraudulent convéy. | 
ances binding.on the parties. But neither the | plea 
"principle. of thecommon law of England, 
the disposition, of the statute of. Elizabethy 
known to the laws..of.this: 
It is, therefore, ordered, des she 
gffirmed,, with costs; bop 


‘ a 


tie APREAT from the gout of th fet | 
of the Marti, J. delivered the opinion. of the | 
ancestor of the. defendants bound herself 
wid ter jointly. w ith. her. husband, and mortgaged her 
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of the plaintiff, (Madame Che: 
pillon), and the claim is now resisted-op, the 
Pleas of- prescription, payment and the nullity 
| of the obligation, with regard to the ancestor of. 
ie defendants, (Madame St! Maxent.) “There 

There is no‘ evidence ofa payment, andthe” 

‘of payment is repelled’ by the institution 
create an obligation on thewife, who 
herself with her husband, unless it be: 
théwn, that the debt Was'created for het advan- 
| tage) or extinguished one which she was bound 
»topay. But, there is a complete renunciation: 
ofthe” law’ under’ whieh advantage could’ be 
‘taken of this matter, - ‘and’ the case cannot 


for the Mort 
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vous 
‘The plaintiff brought this suit, 
the ic proved the defendanis. to admit him Amongss the 


by 


sharers of the: proceeds. of the eslate, ag be ber 


; several noies of hand: subscribed by. 


The indorser of those being produce | 
to prove the ‘signature of, tae subscribers, 
jection was maile to his competency, and ther 
exceptions was filed, on, wisich the 
a@ppeai is grounded. 

Hut as it appears on; sha ‘that 
{fact was also'sworn te by an 


te 


the indgment of she dino: court ber 
with costa, | 
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On ‘the wotion of the rppellants, aie 
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duly 1817, 
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th allthe 


pear that a 


a sealed cover; and in the pregenceof tystic will was 
of witnesses required: by law, pre- 
the packet to a notary, who: drew up ential 
of superscription, as:in the case 


aha mystic will; but omitted to insert. 
iat the testatrix had declared, that the will.was 


by. herself, or,by; another by, her direc 
aud that it, was signed, ornotsigned by 
Pier. After her death, the will having beem 

tmitted. in-the court of probates, the plaintiffs, 

tire at law of thé deceased, brought the 
suit, to haye the willsetasides, 


Livingston “Phe decision of 


from the court of the frst wil atten. 
formalities re. 


will-and. testament, entirely written, phic wil, 
sigped.and dated: with her own hand, enclosed 
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CASES: IN THE SUPREME 
District. appears, . that the testatrix. intended: 


ww mystic will. Hers. cannot ‘be valid. as. 


¥ 


~ 


account of: the omission in the act of 


_ scription of her declaration, that the will we 


written by her, or by another by her directa 
and that it was signed, by her or not, as the casg 
may be, This is ‘expressly. required by; our sta | 
* tute, Civ. Code 230, art. 99. Inthe case of | 
vs. Meuillon’s heirs, this court, 

principle, that all the solemnities 
the execution of testaments are matters.of 
law, and ought to be observed, 3 Martin: 114, 9 
andin Knight vs. Smith, held thata 
being the solemn declaration: of the ‘testatora 
will, according to positive law, every formalee 
required by law forthe enacting of it, 
be considered .as a condition, without which 
_ the instrument is not complete—That it 
the compliance of these formalities: along, that 
the Jawis willing | to recognize the testamentiae 
and to suffer the establishedjorder‘of suey” 


to the will of the testator. Md. 168, 


But, it was ‘contended in the: district 
‘that! ‘although ‘the will is invalid in the fora 
“a mystic will,, which the testatrix, intends 


: give it, yet it is ~good. as an olograpbic will, #) 
being entirely written, signed and dated, 
whieh: it. is said) 


iF 
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for 


beg 


OF THE STATE oF LOUISTANA. 


ich, iperfection “of an wilt “Code” 

This is true, with regard to 
Bat the code informs ‘us, that the @logra- 


it is sealed, ‘it needs no other stiperscrip- 


fio than this, or words equivalent,’ this'is my, 


will. Id. loc. cit. .Thidis certain. 
rit | negative pregnant with an affirmative: ‘Tf 
nel iiteed. no other superscription, it needs that. If. 
ah Miineed that and bas it not, it lacks one of ‘the 


| formalities required for its it 
invalid. 


Swill is either open. or sealed ; and that 


1817... 


Vassarr, 


. 


al: contend that it is that the 


"Will be perfect, “in the form which the testator : 
chy to dispose of ‘his’ property! Although 
o> tie will have all the formalities which the law 2 
MEW quires for its perfection, in. any’ of the other. 
pms, which the law récognizes,” if it wants. 
wer Pay of those which are required in a will, of the 
the testator adopted, ‘it is invalid, 
| Bic fwis'the jurisprudenée of the Parliaments. 


a3, | 


France, before the ‘revolution 5 ‘such is the 


| of the celebrated Ricard, part | 1609. 


the of these tribunals supported a will, defi. 


in some of te formalities 


is true some cases may be found, in whigh+ 
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CASES AN ‘THE, SUPREME 


the pantiular kind, which. i was 
tion of the testater to. follow ; but. this 


of a special clause contained inti 
wills’ so supported,: that the intention of the 
tator was; that «the will might be valid, 


best possible form, or without any other forma 
_ lity.” But the will, which the testator intendagl] 
to. make, was one that bore some relation to fim 


_ kind of will, in which the court declared it pemee 
fect, for could the court declare a will, evideuiam 
-ly intended. to be olographic, to be valid | 
—nuncupative one? Certainly not. == 


How can it he contended, that a will intends: 
ed to be olographic, will be good as a nunca 


» pative one s¢while these two kinds of wills have! | 
opposite characters ? In’ the one, the 
conceals the objects of. his liberality 


eyes of the whole. world, he does not even call 


a single witness; in. the other he openly damm 
elares his last intentions public’ officer, 
tended by a number of 


| If the will 
‘good asa mystic one, it is so at least. as 


graphic one, The testatrix clearly iniendedtam 
make a will of the latter kind, although feomm 
surabundant caution, caused it to be enclose) 


requ 
that 
one 
tion 
beet 
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ofte 
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“oF THE STATE OF LOUBTANA. 
athe will is wholly written, 
jp her handwriting, and declared to haye been 


paphic will. ‘The mystic will may indeed -bé 
thy Pyritien and signed, in the ,hahdwritingwof te 


it. Code Civil 28, art. 8.0 

inyotic will; ought to:be delivered:to the. 

2nd retuain in his hands; it-nedile not. 

tovbe uiade double. ‘The olographic will 

quires no such a deposit ; and it is prudent 

it be double, the loss of 

if liad deolaredl bier 

make a mystic will, her will would have» 

| question, whether a will 

Diem, which the testator meant to give it, might 

Pbeigood if made in any other legal'form, was 

agitated in Krance, but alwaysdecided 

affirmative before the revolution. Since the.. 

pemalgation of the Napoleon code, lias been 
igitated in the court of cassation, of which thé 
(ebrated Merlin was Attorney-General. It i¢ 
Mtown that this officer, always a jurist of the — 

lighest. standing, gives his opiniumw the court, — 


a double-distinctive characteristios.of an 


but the date in notan 


a 
{ 
Z 
4 
~ 
nds 
ave. 
the 
var 
call 
{ 
de« 
‘ i 
4} 
| 
a 4 
i 
{ 
te 
i 
{ . 
| 
vier the arguments of counsel, and that such 
} 
4 


“casts IN THE 


line: the ‘greatest: weight. ' 

judge of this by the authority which 
Broom & signs of the celebrated D’Aguessau, pha 
_torney- General in wile parliament of esta 


“which was found in a packet, sealed but ame 
out any syperscription. It-was wholly write 
dated in. the testator’s: hand waiting)? oly 
in which was the following clause. chiavgg “athe 
. my’ heirs,: hereafier named, to pay annually ‘tie: What 
‘expenses of two funeral services, which me 
may intention to establish this mo:nent, for 
as establish-them by this closed and secret Willy 
‘wholly. in my handwriting, without necete Mec 
sity of-any other formality.” 
thisy. two questions arosey im, ‘ji 
portant in the present casé. Whether a Will 
- wholly written, dated and signed, in thé testes 
tor’s handwriting, might be rejected as: au iw, 
graphic will, »because the: testator had called: it, 
arclosed: and secret will, -and had enclosed met 
sealed cover? Whether a mystic wills 
as such, for. want of the proper act of 
scription, might be valid as an olographic Wily 
being written, signed tind” dated’ in’ the hati 
wriling-of the testator? 


, 


THR. STATE OF LOUISIANA.” 


Merlin was of opinion that; 

a] fsiator, as to the form he meant ‘to give to his Varn 

‘was valid, if attended with ‘all the ree 

of the law, in wills of any otherform.. 

the Phe law de testamento militari, in the digest; 

aye Merlin, establishes it as a principle, 


ter persons, that it never canbe presumedy =, 
the Wat in chusing the particular form of his »willy 
testator inten ied soto confine himself there- 
i in case he omitted any formality theres 
bis will should remain without execution, — 
| est quisquam genus testamenti 
digere ad impugnanda jadicia sua.  Nataral 
m, ifiatice and the law, require that validity should 
begiven to a will, in. which the testator has 
emplied with every formality established by _ 
fl “hy, in some of the forms which it authorizes, 
hough the testator, when he began his willy 
blended to give it some other form,. but. omit- — 
iid of the formalities Quess 
Qn. the second question, Merliny-after citing. 
Mieopinion of Ricard,’ quoted by the plaintiffs? 
shews its opposition to the. law, de 


the wills of soldiers, but in those of all 
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CASNS INTHE SURREME COURE 

Deen: led: inte; ani ercor icationg 

de Codiciilia ; and: 

can, it. be presumed, that-» testatr,. in chusigg) 

@ particular form for his will, iutended 

ofthis: learning, and slkilt, and 

“the:. exeoution of his last intentions. depondig, the 
the exact fulfilment of every requidite 

mality? The choice of the form 

 bimi, a matter of perfect. 

 ¢annot-be supposed: to have had any other 

iw view, but the disposition of his. property ia 

that’ may be effectual.” He. 

andof’Poulouse, declaring 

which were null as: mystic wills, 

: other: of the parliaments of Metz and Dig 

declare: valid: as olographic, wills: 

and sealed: in the form of:mystic ones: am 

with the: requisite: act of subscription, but 

had not been deposited : the: last without 

such an act, butistyled:a mystic will; in the bodp 

the parliament: of: Dijun,. was: confirmed: 

We cannob-doubt that these. principles willl vi 

been recognized: by the court of cassation 

the case of the will: of Rominique 

not Merlin, declared! hie opi 
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= wills of this kind were not admitted-in 


Bayonne, awhere it was made. 
Tie plaintiffs’. counsel contended, that 
of: the grounds of these decisions is, that 
Pile mystic wills thus held valid, as olographic, 


ontaited the clause that’ the testator. 


Diihat they might be valid in the best possible form, — 
without any other formality. Casaubon’s 
Pill hed this clause—yet it was declared invalid 
P for the reasons we have given; but the clause — 
Hoes not appear to have beemin the wills declar- 
1 by the decisions of the: parliaments of 
Dijon, which I have cited. 
Bat, why should we resort to foreign jute. 
ppmidence, while our-own statute book contains 
that testaments and codicils, which — 
testator may please to cover and seal, will 
} sill be valid, as nuncupative testaments ‘and co- 


Micils, if they be clothed with the formalities. 


Vou v. 


Syprescribéd for the validity of these kinds.of acts 
Siitepectively ?.-.Code Civ. 231, art.104. 
In vain will it be.contended from the words 
tall be valid, as nuncupative testaments, that 
Wills of: the latter kind only are tobeunderstood,. 
and,that the provision does not reach olographic 

Mills. This objection is equally. contrary to 
the letter law. «Phe legisla 


s. 


+ 
July 1817. - 
q 
\ 
bw 
ty 
‘ 
> i 
‘ 
x 
‘ 
. 
- 
i 
| 
i 4 
‘ 
~ 
- 
-, j 
‘ 


tor had -not-in mind nuncupative all 

here—he says, testaments and a 

& at. the testator may please. to cover,” &c. 

Vasu, it is .asked, how can it be'contg ed, 

an ologerpiic will shall be valid.ae 

eupative, When these kinds of wills have. | 

law, opposite characters ? We answer hat, ig 
Spanish law books, the wards nuncupative 


.solemn wilt is of two kinds, written 
written commonly called 


ed cerrado—the nuncupative, commonly calle 

n. 4 Febrero Contractos, 4; 2. 4.) 

aking then the words open and 

| a8 synouimous, it’ will follow, that any 

«willl, wihich the testator ‘may put under comma: gy 

and seal, may be valid as an open one, 

besides clothed with every other a 

mality: and olographic wills, whee 

wills, will be necessarily included. . 

this ig ‘uot forded: 44 
that ino difference ought jo-exiet, belween lagi 

phic and. nuacupative wills, which have 

under cover and sealed, will be 
if we reflect, 4hat the same rule which 
parliaments. of Toulouse and Bordeaux 
validity to mystic wills, sot attended: with 

the formalities which. this of will 
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a, nuncupative, induced those of Mate 


Dijon to support, ax olographic, wills which 


were irreguiar in the mystic 


intended to give them. Vassar, 
disposition of the Civil’Code, 
to’the supers¢ription of olographic wills, 
tinder cover and sealed, is not imperative. 
Tris true, the objett of the law is, principally, — 7 
command, to forbid, to permit 
pat some times it only recommends ‘and advises. 


Phe’ statute says, it is pradent to deposit it (an 


@ographic will) with @ notary, to- prevent its _ 
| being purloined, though not being deposited will 


it void, if it be acknowledged and 


the tamer Hereafter directed. «Code 
230, art. 403. It is then clear, that te 
aiject of the law is sometimes to advise. 


stances of this might be cited. 


of an olographic 


Swill, put under cover and sealed. «When it 

sealed, it-needs: no other superscription. than 

or words equivalent, this is my olographic — | 

codicil—which superscription mast 

Sit testator.” Td. 
"If the legislator had’ 

essential, a sine non, Would: 
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intended to signify that the testator should sig 
& at. ficiently. designate ‘the packet as. containing 

Will, lest an indiscreet hand should open it, angi 
in, order that after his death it might-be presei 
ed to the judge, to be by him opened? |) 
Admitting that the superscription 
non, was‘not in the present case the intem 
tion of the legislator fully complied with by-the 
festatrix, by the act.drawn by the notary, in’ 
which she declares that the packet contains 

will, which she has to the notary ; 

the: exemption from pain of nullity will 
respect, to. the form of the act of 
‘has not been as. formally protiounced, in, the! ting 
article of the Code cited, as in the case of thee Ho 
want of the deposit of an dlographic. will, it mp 
be said to have been as strongly, though” 
impliedly, pronounced, if the whole. article 
read, and each part compared with the 
«After giving form’ of the superscriptions tot 
the Code proceeds—*“ an olographic 
oreodicil shall not be valid, unless it be ps 


written, -signéd and dated with the 


i 
hand. Itis subject to no other form. Jd. art. 10808 beat 
Whe plaititiff’s counsel contends, ‘that these 
Words, it is- subject to no other form, reforti 
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THE OF LOUISIANA: 


that, is required article, ‘ed Bast’n District.” 
to What is stated in. the ‘phrase only. Buta 
dose examination -of the article wilt, convince & 
court, that the legislator had not in view Pe 
had before heen stated—for, in’ that’ case, 
plural would have been used—it 
forms. 
It is not reasonable to ats ‘that the le- = 
would give more effect to an open ologra- 
phic will, than to one which, clothed withthe 
formality, would have been putbythetes- 
ior, uuder a sealed cover. What: end could 
telezis!ator promise to himself? Anolographic_ 
wily; put under a cover and sealed, may be 
Disken out of the cover, and then cannot be dis- 
Pipguished from one which 
easy would it be to cure the defectinthe 
Pmperscription, by’ taking out the will 
the cover? 
Another reason to coucluile thiat the 
of the cover of an olographic willis) 
‘essential requisite is, that nowevidence is 
required of it, at the opening of the cover, and 
that the will be proved tobe wholly 
iestator. Code. Civ. 244, art. 160. When,we | 
PPP sequiring proof of the act of snperscription” 


‘ 
| 


\ ' ; 
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perseription of-an olographic will is 
Vasu danger of the. alteration of an olographi¢ 


 whieli ntast be wholly written by the testator 

while: the ‘mystic will, not being 
written by him, must be connected’ thea 

5. ‘ ashivered ‘the of 
court. Considering; as we do, the formalin 
prescribed by Taw, for testaments to be 
solemnity and’ substance, ‘that they must 
tually'and entirely be fulfilled, we are ‘of 

ion that the. will, under consideration; cantiel | 

Closed, sealedand delivered to. the notary; 

presence of a sufficient number of 
the act of: superscription drawn up by hing). 

_ (ima style, indeed, confuse and indefinite) Gam 

"perhaps sufficiently ‘to give walidi 
the: instrament, were it perfect in other 
spects,) is delicient material formality? 
testatrix: not having declared, | at the time 
_. handing the will. to the notary, 

by ‘herself, or by another by 
tions, and whether she, signed it or mot. ‘This 
whieh destroys the validity of 


be 
d 
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whetber it be valid as an olographic will. 
Whe question, whether.a will which, & at 
of informality in its execution, is void-in 
form intended to be. used -by the testator, 


Wied ittbe clothed with all the requisite formal- 
iies, seems, from the authorities produced, to 
been agitated in France, before thé intros 
fiction of the Napoleon code.’ “nits solution, 
ited: deonitrariety is found, both in the determina- 
of courts of justice, and in the opinions of 
fs - Under the operation of the code, this - 
fhestion, although raised in several instances, 
appear to have been formally decided: 
 Metlin, in: his Collection de questions de 
the case. of a contested, will, discusses 


a “mystic will, not, walid on.ac- 

Mint SF imperfections in. the act of superscrip- 
ity’ can be valid as an olographic will, 
Molly, written, dated and subscribed, inthe 

Mndwriting of the testator? ‘The general max-_ 

ed 

wer 

ree! 


much relied.on by:the counsel forthe 


Plaintiffs, in cited and commented upowby Mer-_ 
IGréfuses validity.to.a will, imperfectim 
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anand ought to be supported in another, 4 


@ laid down by Ricard, in his Traite des: 


| form, which the testator adopted for 
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effect in another form. But Ricard’s; doe 
says Merlin, i is: contrary to a general 
ko 29, 1, 3, not only for the wills of soldi 


but for those of other'persons. It ought. 


presumed that, in choosing one form, of 


king a will, a testator intends so.to bind 
to it, that, on the omission of any formaliyae 
quired for the pérfection of his ‘wil, in, 
form, it should remain. without effect. 
other. Mec credendus est quisquam Senus 
tandi eligere, ad. impugnanda judicia sud 


sording to. this. principle, which we. believe 


sound and rational, when a testament ig 


fect, in either the forms, in which it maydamy 
be made, although not, complete, 
apparently, ‘intended to be. used, 
ber considered as’: valid, and effectual... Ri 
 cardhimself, n.-1617,. acknowledges ‘that, 

opinion’ is founded only. in conjectures; 
regard to the wishes of the testator, 


-presamed, had no intention of disposing 
any other form, than that which. 


yet, when-the contrary is expressediil 


hin, in declaring that his. will should haveieley 


in any’ in it may avail, itd 


what Ths 


Bast’n District. king ity. notwithstanding. it may ol 
with all legal formalities, necessary, to 
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ces, 
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lor THe erate 


foree toa belief, that the testator 


bis will, is desirous that its disposi+ 
’should-be earried into effect. On thecon- - 
can any thing be more-absurd, than to. 
that'a man, -in the solemn act of making 
We Will; should ever inteid soto stackle himself” 
wiih iy particular form, 4s to preclude the pos» 
wility'of ‘his will prevailing: in any other. ale 

law, in which it might be good, al-. 
invalid in that-which he tovhave 
The formalities, prescribed vy 

of wills, are intended to prevent for- 
perjury—to give confidence to- every 


Mined, that hic real-wighes, with regard to the- 
MP of his property; after his death, will 
Whonestly carried into’ effect, without fear.of 


iajustice from forgery and falsehood. This 
Pepurpose of law is certainly. fully complied with, — 
it can be made. appear, that a willis 
in any of the forms prescribed. Batad-— 


that on general principles of law, the 


really dificult to perceive, why an Brovres 
of this kind should be received, as-giv- any 
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spositions of our.civil, code... Vita 
cr into three, tesi 


Yosust, gach of which require, particular 
will, being declared, null and the 
it is not pretended that. it 
ed, withthe formalities required, to, give 
fect.as.a puncupative.will., It only, remaingiem a 
give’ justand. fair construction to the 
of the civil. code,.on. which the 
relies}.to shew,the. nulity of: the 
olographic one... They are 
. An. olographie testament may. be either for 
. or. sealed: .bnt,, when jit.is, sealed, it needa 
other: superscription than this, this is my 
agills ‘which superscription must be 
not be valid, unless it be wholly written, 
and dated, withithe testator’s. hand. Code, 
the testator may.pleate. to cover and: seal, 
still be: valid, nuncupative 
ties prescribed for the validity of these, 
present: will. cannot be a segied 
@lographic.,will; because, it hag, not the 
by law, nor any thing 


¢ 
4 
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‘further, ‘that, having been sealed by the 
it cant have! no validity) asian-open 
will; betauséthe last article” chi 
gives validity to such whiew 
and bas nothing equivalent to that 
of the = 
to over tg 
Wich’ not rationally entitled. Buty-this we 
believe to be the case. From an exami: 
oof all and the 
Wills; Weare OP 
termed nuncupative. | ‘The definition — 
them is inthe alternative, nuncupative 
Mparite'from thie wiysticior closed." 
which ‘have: the’ 
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will, 
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notwithstanding»it may: have pleased a testi 
Rot: be. destreyed; in the language 1 wit 
code, will be good- as 
"it be attended by all the formalities 
ofthe law: is’ introduced: after: the classify 
the formalities: necessary to the perfection aul 
of wills:of'each class. 
pressly: declared -that ‘a will, which mayan 
been sealed up by the-testator, shall not 
‘jn any other form. except the nuncupative; | 
‘edly ‘and ‘technically -so-eatled—nor do willie 
lieve that the legislature, in using the 
_cupative, intended to exclade: the” 
will from the. provision, providéd 1 
formalities ‘required because the oné 
mot entitled to any preference above the | 
and if there be-any difference, in favoriaf 
or more secure against perjury or 
the’ word nuncupative may be taken 
alternatives’ open, ‘and -wonld then bs 
- comiron acceptation of the 
sealed, ‘avid consequently the expressiowel 
code ‘will allow validity to'nay will 


Rast’n/Diatrict: form—they may be either open or closed am 
wt 
— 
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dave'been sealed up:by)the testator... 
the whole,wesate-of opinion, that, not- 
ing the will nnder,-consideration “is 

4 void, mystiowill, which the tes- 
to have: intended to: make; itmay 
gid.ought tobe: ‘walid, as. will, 
it be proven: to have.all the formalities 
of it, thatit was:made, — 

and ‘in 


pypolled, ayoided and reversed, andl that the 


Wasllow: the defendant aud appellant to prove, 
PApidegal testimony, all facts and. formalities re- 
thatthe will inthe present 
is entirely writtep, signed gnd ‘dated, with) 


by witnesses;-the, liandwrifing of the 
gerd, that the jndgment. of the. court be 
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THE 
SUPREME COURT, 


Sept. 1817. 

tes, de tivered th he opition a 
scribes the land % i Ant 
‘sold as of twem- case is before ‘us, on ‘a bill of ex. the 


‘aken hion ‘of the distrit’ Yo 
depth, the. in- court, in x sheriff’s dee Ne 
offered ‘in in evidence, ‘by ‘the defendant,’ to sip 
port his ‘title to the Tand ‘in 
and "sold, we tence Tad of 
inore Tesé, in! front, ‘with the 
on “br near ‘tie ‘bayou Yokely, ih’ the “ 


j 
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4 
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Mary. ‘The words ia front, 
of the deed, been approved by 
the sheriff : but it. does not appear whether this 


io not material one, and if 

Bite, ites noted ay;the law requires) 
opinion of the court beings with the 


to examine the gtlier: | 
The description of a tract of 
sale,:is necessary to. fix the ditaation, | 
ascertain itscontents. 
The interlineation, i in the deed ‘ander bhaside 
appears to, haye been intended, for the 
A tract of twenty arpens, with 


ordinary® depth, situated on, the 


fokely, is stated to,} ave beenteejzed. and-sold. 


if, by this description, the number of: 


oye 


arpens, intended to, be snid,, maybe...” 


correctly ascertained, without the words in front, 
these words are immaterial, and their interlinea- 
ul onght not to vitiate the deed. The 
ession, withethe ordinary depth, is atechnical . . 
by which, when applied to a survey of 
always, uyderstood in extent, of 
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‘thing which may form a line for it, with the 
dinary dépth, conveys ‘to-thyse, in the lena} 
qtitinted: with the-manner: ‘i which the Spi 
"government Jaid.out the land of the 
‘the ‘idea of they super 

20 by 40, which, in 


\ 


Feinovéd by the addition of the words 
From. this’ view of ‘the “subject, we: 
‘the istrict court erred in 
of this: interlineation.:" 


and: 


that ‘the "judgment be annulled, 

‘feversed, ‘and the’ cause. remanded, 
@iréctions tothe district:court to admit 
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any uncertainty exists im the present 
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was to secure the present plein 


~ 


which’ he might suffer, in consequense demand 
sued out against him, in case The second 


damages by the plaintiff 
Higment against him ‘and, after a return of 

‘gilt bona on the writ of execution issued’on 

4 bond. 


the record of the suitin' Which hesus 


suit, in 
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tains 
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His first position is ‘sub-divided intos seve. 
which tend to shew thins 
but such. allégations froma 
q 


4 to it hin 
_téwafis ‘shall remaid 
entitled to more attention than the “others 


aay. suffer, by. 
an obligation ‘without cause‘én tiie part Of 
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boll: the principal and.his surety. oa 
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a 
pation is. binding, it ae only 
be has, prddaced. no: « 4 
ie and has rel 
his our 
red 
a 
"te 
oe 
j bh fh th 
hick 10 ‘be condedmed withoutibeing 
by: a jadgment to he was 
ita: 


him—aind that} on. the execution, no property 
‘therefore, acted consistently, when he madelgil 
to. ingodactions but.it docs by 


Prodyged.in this.case.as proving against 
 fendant:the amount, 


opinions, ought to have given, 
 Gety adjudge and decree, thatthe plaintiff, 
having shewa the amount of the damages he 
Sugigined,.do recover ong dollar, with the 


_ to establish. had 
tion...of him. and the: 
) een, him and _ the 
‘ 
iii 


Tho plaintiffs’ and-appellants, 
wl Both parties have obtained 
from the of the Ind ote 
were concerned. These certificated should 
be kept out of view, and thé‘tespec 
dele Pio rights of 
title tothe property dispute, "exhibit; 
%an order of survey, issued in favor of 


‘Here they here th 
by law; to enable’a plaintiff to wait! * 
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‘CASS IN THE SUPREME, 
the applicant the ownership of the 
This court is incline! Yotbeliev® | that: 
survey; though amounting to*an, 
and ‘irrevocable grant, yetgave th the we 
van equitable title as to authorize himsto.a 
novtitle af. al}, But, asthe: decisionof, this 
tana, upon point.totally, unconnected Willy 
thint-conpideration, we got find it 


ta 


incipal ingredients of the: 
on the-pant of-the-passessor 5, or in other , 
it-must, appearthat: he hada, jusb tithe, .and 
hy the plaintiff, tht che dali 
dans wae not.possessed. with ajust.title, 
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' 
om 
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tet settlément of the pereon, 


4 


and that the defewdaut continued to hold if 
manver until they obtained the cer- 
Mists Gbove mentioned, that say; 
maintain that the act’ 
of the 2d°Of March #805, 4 Martin's 
Digest’ 240, ‘under the second section of” which 
‘was issued, gave ‘them ‘nd title, 
held out the’ protnise ‘that they might 
and they rely ow the ‘principle that 
piet@ription 
on the accomplishment of 
‘becattse it stich @ situation ‘the pow! 
being ‘uncéMiain whether that 
yill take place, canriot in"the 
Palder the. thitig dW” 
this court is of offfnion, ‘tai 
law abate" ‘ade its ‘appearance, 
settlers, ‘who. we 
J they were established, Because bir 
a patent; did not depéhd om 
not within their eontroui, 
at Was to be 


‘the purview of 


West 


improvements the: deferidait’s. unicestor 
purchase, ‘was made without any 
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tha they wre by the: 
the law ; to Wit: that at the titne’of the’ | 

of it, they stood in the situation and 
‘qhalifications required by law, tovbe 
ag owners of the land on which they 
Nothing here depended on a’ 
accomplished in\futuro. Their'titib wa 
ereated by the law, not by the certificate | 
that thé title existed. 
proof, that the defendant hn 
"peaceable ofthe innd 
‘here than’ ted yeafs since the date 
We think that he ought not to be disturbed’ 


ig therefore, ordered, adjudged 
axed, thatthe judgment of be 
"Porter for the plait, att for the 
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the the court ua the’ wi 
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cite any, law, in giving judgment Distt 
this case, and the defendanf and appellant, pre- 
this as an objection thereto, under the 
| Gonstitution of this state, art. 4, § 12, .wellare 


fere-annulled, avoided and reversed, Lnverty 
al, vs. Gray § al. 4 Sierra | 

‘Proceeding to examine the record; in nie testator’s debt. 


ascertain what judgment the district ‘court thereon, ‘sfter 


| gi promissory notes given by the defendant and | 
ke, 
defendant the general issue, 
he owes nothing to the plaintifis—that, 
the totes, he has paid them—that 
| signed through migtake, and he ow- 
nothing to the plaintiffs, or theirtestator, at 
» Hemade an unsuceessful appeal to con- 
of the plaintiffs, whose answers, to. 
cal his interrogatories, establish the fact of his be- 
el indebted to their testator, at the time of his 
«The statement. of facts admits the 'sig- 
tature of the defendant, at.the foot of the 
no evidence. was offered on his part. .., 


His counsel contends,. that the plajatits 
4 
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pound. to sustain it, and the judgment i is 


his 


he sue 


to have rendered, we find the suit brought of 
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to,sue, ag it appears, from, 
that the year, allowed, for the execution of the, 
We ‘think that. this exception 
"Phe plaintiffs might have. bronght/.the, 
names, as the promise was to 
thongh for the benefit of the estate, arid the 
words eaecutors of are only a, 


adjudged and 


that, the: plaintiff's. recover from the 
the sum of $564 69, the amount of. the.two. | 
notes annexed to the petition, with intenegt: at | 
percent. the 15th of November, 480 
on the sum of 8347 
baiance from, the jadicial demand till paid; 


costs, in’ the district court, and. that. the 
and appellees, pay cosis in this cour 
Porter for the plaintiffs, Brent for thele |. 
RON TENBAUS. HEIRS. vs. BROT. , 
‘A from the Court of the sixth aii 
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pelition, asking permission ‘to‘settle'on a tract- 


land, Which ‘he Wesctibes “as situated 
‘above that post,‘on the Red’ River, 
place \called the Fayard, containing aboat 
the high and side of tie 
“river, ‘unfit ‘for cultivation, ‘forming 
‘pal from’ oné high land-to the other, and fit only 
Mora cattle Tarn, for which he designed it!” He 
grant or concession df said’ land, “to- 


er with'fifteen arpenis front on ‘the. opposite 


“bank, "for cultivation. "Tits ‘permission was 
“Given ‘by ‘the comuiandant—and id January, 
‘) “4797, the governor-general of the provitice made 
} “inorder of survey on the’ petition, ‘directing ‘tlie 
‘Birveyor-general t6 Yay forty arpeis only, 
in the place mentioned, with the ordinary depth, | 
“gether with fifteen on ‘the side 
the year 19708; Picdtferme, the granite, 


‘s Louis Fonteneau, the ancestor of the plain- 


: ifs, the fifteen arpens on the cultivable side of Pee 
river, and on the opposite side on high laid, 
“ataplace called the Fayard, a*tract of 
bounded below by the landing of the veutltr, 

“aud above by the bayou des carpes, the 
1 eed of sale, he describes the ‘land as having, 
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fact, be 
sub- 
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Wt, under date of the {3th of 
1787, dont il transporte le titre av 
eur, After thé purchase above ‘recitedy ang 
‘during the lifetime of Fontenean, 
“Perot, settled on the river, about forty 
above the landing mentioned.in the sale. Two. 
or three.arpens above his house is a bayou, TOW: 
generally called the bayou des canpes, but said’. 7 
‘to have been known formerly. by, ihe. 
‘the: bayou du. potraire. At the distance 
about four or five arpens from the landing, 
where: the high lands recede from the river; i 
the bed.of another bayou, said to have been 
known formerly. by the name of, the beyond | 
carpes., This suit was instituted to get. pr 
session of the. laud occupied by Perot, the de- 
* fendant, as included in the purchase. of théin 
from Piedferme—before ‘the trial in-the 
- court below, the parties’ submitted. questions uf” 
fact te, the jury, to to have, their “special. finding’; 
‘thereon, according to the statute of 1817, 
The defendant, on his part,. submitted, * 
fallowing questions, to wit: 
4, How far,is the bayou des carpe fom 
of Piedferme? . 
Hf there. be des carpes. 
which is ‘the’one referred: to in the’ 
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Was. the. upper bayou known by ‘thew 
4 How far is it fromthe landing? 
4, Wereuot the surveyors, under the Spanish’ — 
bound, in case’ the*commandants 
‘Dad not given sufficient room to place all the 
settlers with parailel lines and. 
pandaries, the course of the river, to 
| the front of each, and divide | 
Was. the possession - he’ defendant 
Where is tm place called the for he 
Flas the defendant any title to the land in 
in what words i itexpressed? 
Does the plat of survey, marked B,:cor- 
represent the bends of the:river 
| The facts submitied on the part of the plaia- 
solely ‘to,their written Witles. 
The defendant offered evidence to shew,’ 
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tippér bayou ‘qs wt thle ve 
name of the potriite, ‘and generally 


=" the local ‘sitdation ‘and-extent of the 
(purchase. ‘This evidence was rejected bi 


and all thie facts sabmitted were 
“folit, “exédpt the anid 40th, and ‘tie 

limited ‘to 'a ‘finding Of the written’ titles! 
Chis ‘the excepted, alid 

iment being: entered ‘in ‘favor of ‘the 

cau 


whole extent of, land granted to Piedfermé, 


name, hie distance’ éf about 


the purchase of, theirahéesters. "Phat 
was for forty arpeas front on the river, ‘With | 
‘the ordinary depth ‘at the Fayard: ‘Dive deed 
from Piedferme to Fonteneu, ‘to 
-clear ‘description *of ‘the land, \degeribes 
 séxtending from the-‘landing of 
the bayou des carpes, but does ‘riot specie 
timber of Bayou’ Know 


‘@bove, mast ‘be taken “to be the’ referted 
deed. “If ihe'descttptive pat OP deal | 
“doubt as‘to'the fatention Of the 


fy) 


im the court: below, now ‘appellees, ’ claim tie 
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oxplains it, Tt,goes on. to say,,that, the West 

sion from the Spanish government, , dated the 
is January 1'787 «dont il transporte le.titre 
goguere » This expression then.clear- 


. 


ky proves, that, no, reservation was made, and: 
was the intention, of. thé. vendor. to, park q 
with hig. whole interest in the forty arpens front, 
| Wether with the fifteen on the — 


1 ip, any degree, the written title of tie plains” 
in striking out those facts. which. could, 


| be established by a of 

at. its, nature inadmissible. 

the defendant is. forever. estopped. and < 
precluded from contending, that the. ancestor of 

| the, piainuits acquired less than forty. arpens, 
ty, his. own act. In 1807, the present defen- 
dant accepied ‘convey ance, of a ‘tract of land 
fom, Adley, which i is by the deed, ‘declared 

hopnded below. by_the forty arpens, of Fon-_ 
| feneau. Recitals i in antbentic instruments, 
filland conclusive evidence between the parties, 
and cannot, afterwards be denied or gaineaid by. 


2. Poth, 82.—The defendant having. 
| prot bounded below by the forty 
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Diggs that he pad: less than that, | 


théreby chai theslocation of his owa 


warns” 


This case Comes’ ap on (wo bills of: “exceptions, 


fore important, to ascertain the precisg distance 4 


Bullard and for the 


tothe opinion of the court below. In rejecting. 
patel eyiilence to’ shew the, extent 
ries-of; Fontenean’s purchase, ‘and in striking’ 
out certaii facts’ subinitted, to the jury ‘by the 
defendant for’a special verdict’ 
"The only question for the consideration gf 
court appears to be, whether the factesthue. 
_ stricken but or anyof. thei, were pertinent aa | 
"proper, if sa, the court erred in striking them | 
out, and in rejecting the only kind of evidenee | a 
_ by which they could te ascertained or establish: 
ed. By reference to the deed from ria 
to Fontenean, it’ appears that the land bee 
-sedhon the highland. side of -the, river, ‘is 
as laying between the debarguement of 
vendor, and the bayou des carpes.._ itis 
_ tended on the part of the defendant, 
is “much Jess than, forty arpens between these 
given points, and that it. does not embrace the 
plantation of the defendant: ~ It becomes there 


— 
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in Indwn by the name of the bayou des carpes, 


Piedferme, the whole of his original grauy 
that the.expression used in the deed, “dont 
Biransporte le titre” mecessarily, ae vi termt- | 
} Mimplies it. To this it is answered, that the 

} or transfer of the title papers, amounts 


material, "pertinent ead proper, ‘and Met 
erred in rejecting it, 


PBat-it is said that there are two 


jad the plaintiffs contend, that the upper ‘Pinot 


be assumed to he the one veferred to'inthe 

i) weed, in as much as it is at the distance of about | 

arpens from the landing. To this it may 

| te: guswered, that if there be two of the same 

it is an ambiguity in the deed, arising 
facts or circumstances foreign to the deed, 


may be explained by’ parol evidence. 
Phillips, 140. The court therefore erred in strik, 


hig ont those questions of fact which relate to 

Wat point, and generally in rejecting paroley> 
to establish the extent, boundariesamd 
eal position of the purchase of Fonteneau. 8 
further asserted by the plaintiffs’ coun- 
their title papers contain intrinsic evi-- 


dence, ‘that their ancestor acquired by purchags 


nothing more, than a species of tradition of 
tie thing sold, and as furnishing to the vendee 


Aptoof of title in the vendor, but un. nar be 
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West Distt. constraed to convey a ‘greater: 
sale, between’ the ‘parties, by a legal constrac: 
tion of which, their-intentions are to be 

the 


IN THE SUPREME court 
clearly expressed and stipulated in the deed of | 


tained. Civ. Code, 850, art. 29. 
"Nor ought the’ defendant to be precluded, « 


‘estopped from saying that Fonteneau, acquired. 


Tess'than forty arpens, from tlie 
having accepted a conveyance from Adley, by 
which: it is recited or declared that the land séldy 


was bounded below by the forty arpens of Fon | j 
teneau. The authority cited from Pothier, de 
clares, ‘that recitals in deeds, are final and tom 


elusive between the parties only, when the te 
citals have.a reference to the disposition. Itis 
difficult to conceive, what reference the recital 


above mentioned, has to the dispositions of the J 


act of the parties. -It relates neither to the quam 


tity or extent of the land sold, nor to the chain | 


of title, nor to the warranty ; and ‘neither Of | 


the parties at the time, had any interest ‘in op- 
posing a recital so totally irrelevant. It would 


appear extraordinary if the plaintiffs could patch at 
up a defect in their own title, by relying on || 


“deed to which neither they their ancestér 


J. dslivered the opinion 
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a OF THE STATE OF. LOUISTANA, 
first four. questions, having the same West 
dot P ject, viz. to ascertain the situation of the bayou, weet 
which is given by Piedferme i in his deed of sale, 
cep a the-plaintiifs’ ancestor, jas the upper limit of | 
land-sold, may be considered together. 
Jo the description of the: land sold, with re- 
red to its contents and sitdation, the defendant 
| gntends that two points only are mentioned 
by | landing and the bayou. The firstis not dis- 
pied: nothing, seems therefore to remain, ‘but 
the‘second. It cannot be denied, 
that the first four questions lead to the discove- 
wolthis desideratum. If so they must be perti-. 
them out. - 
assumed it. as an that 
| Pisdferme had transferred to the plaintiffs’ an- 
| testor, all his: right and title to the whole of the 
| Tand granted him by. the Governor General : 
thissays the court “because the deed 
i te express: it as part of his claim, or part of 
his grant, but generally and without limitation, 
the claim or grant, which he obtained from the ua 
| Bpanish government.” The price or'conside- 
is taken as conclusive evidence, that he 
did not purchase the small quantity of land one 
yy, which is included within the bound:ries. 
in transfer of the par 
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HEIRS 


TN SUPREME COUR 
weit title, by. Piedfeimete his vende, is taki 


also as conclusive evidence least with wha 


precedes) of an intention of With the 
wholé land granted. 4 
Admitting the correctness of. thie 


which we are not prepared to, 
which it is unnecessary that we should to, wane | 
inquiry will be materially ‘aided, by a knows. 
Hedge of the situation and relative distante 
the only two points; by the nid of which) Wi 


vendor and ‘vendee fix the sitadtidl 
“and contents of the land sold. 


of law, which the judge propery 
from the jury. 
The sixth appears also to haivé 


withdrawn, as the object of it was_to 7 


a general finding of the-law and fact, whieh 
cannot be asked as a special one. a 
ait may be important, in ‘case thé plainly 
support their allegations, and damages be ie 
sessed, that the defendant should shew bot 
_ Side possession, and as the value of his ime” 
provements may likewise, with propriety ® 
we therefore think the dint 
erred in striking off the:seventh question:: 
The place called fer a cheval, being 
tein papers, the 
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fin: the he tanifeted, ‘Of 

ial ascetiaineds) oe 

thar the jodyment of the district courtbe q 
ind) fivoided and reverse’, aud the causé 

for trial, with direction to. the diss 

im to reinsiate and submit tu the jury, 
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| a1 SENDICS ve § 
trom the conto he sth bill of ex: 


opinion of the 


‘A bill of exceptions was taken to 


not 


‘qinion of: the court a quo, “in re sing torreceive'# the whole ev- 


idence comes 


as they thought proper, fur the ‘plaintiffs 
@rdefendants, without any qualification or‘con- 


Ass the whole 


Marnews, J. delivered the of the 


verdict presented by the jury, to¥P. andthe su. 


preme court is POE 


Whom the cause was submitted, and instructing enabled 
| tiem to reconsider the matter, and render. such pose of ecase: 
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CASES IN THE SUPREME. COURT 


"West. Distot. evidence in. the case comes up with the 


If the: Pre: from the court ‘of the fifth distri 


The question in the case, is one of fact, | 
cima? whether J. Ryeson was the agent. or 


_ of..the plaintiffs and appellees, and vested with: 

_ power to compromise, settle and discharge theig 
claim ‘against the’ defendants, in any other 
than by receiving payment. From a view 
‘of all the evidence, this court is of opinion, 
| that he had not: authority ‘to bind his constity. ” 
ents, in any other manner than by acquitances’ 
and receipts-to their debtors, for payments ace} 
tually received to their use, or oknerleta 


¢reed, that the judgment of the 
with costs. i, 


BREAUX vs. MEAT, 4 


it is useless, to give any opinion onthe Wy 
| Doncax & x's bat vs. Dolliole 4 Martin, 


ment placed Maruews, J. delivered ‘the ‘oft 
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THE Stare OF LOUISIANA. 


| byt the plaintiff to try the title to.» tract: ot and 
“T claimed by both’ parties, and of which each states i 
himself to be in possession, ‘under’a legal title. 

The defendant further pleads the- ‘general i is- 
ney" ‘and res judicata, averring, that all mat factscannot 

} and things alledged against him have been 
} ually and fully decided in the ouperion court mer triedon 

“of the late territory of Orleans.” 


There was judgment for the defendant—and 


ihe plaintiff appealed. 


~The correctness or error of the joliguesit'd of 


the district court depends on the pleadings 
decision, in the: case pleaded. On examining’ 

| the judzment, it appears grounded on a petition — 

© 4 of the heirs of the late R. Trahan and Firmin 

+ 7 Breaux, admitted to be the ancestor of the plain- 


fil, in’ which they ‘pray to have a decree of a 


"Spanish tribunal, rendered whilst this country 
“yas under the dominion of Spain, executed. 

| By the judgment of the superior court, we are 
} tlerred to the Spanish decree, and consequently © 
the. proceedings on which it is grounded. 
‘They. exhibit such a confused mass, that it 
almost impossible to discover what was the point 


in contest between the original parties. Con- 


| fing ourselves to what is contained in the : a 


aish decree, and the judgment of the superior — 
they go ox the init of the 


its merits. 
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“What. diepate, nothiog seems to have 


pressly decided, except that the island of 
palur is the upper ‘limit of forty arpéns: ia front 
- onthe bavow Vermillion, granted to Rene Tyan 


chan, on the. western side of said bayou, ands” 
place, eatled the Coulee des Porches, its lows. 


Timit on the eastern side. Some grants:afe de 


clared to be nult.and void, which have nora | 
_ tion to. the dispute between the present ‘parties, 
| The: judgment .of the superior court “then com 
eludes, with an order ‘to the sheriff ‘to’ put dhe 


‘complainants in possession, of ‘their respecting, 
s, in conformity with a sutvey and:eatae 
lishment of Tintits; as decreed. by the Spi 
tribunal. 
Now, the limits eovestablished, from 


that we bave been able to find in the record, a 


“not appear to have been clearly and definitive! 
_ascertaiued, except as to Trahan’s land.’ 
possible that the adjoining tracts mayyon 
vestigation, be found to be governed, in: 
 Timits, by those ‘fixed for Trahan’s. But 


opinion, does not sufficiently appear m 
the proceedings of the former suit, to preclude 


the plaintiff front an examination of his case @a 


the merits. 4 
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claim below, 
Pa. The plaintiff, as mortgagee of a tract of cannot exerci 


of seizure. ‘Donaldson, who states himself 

posterior mortgagee of the same tract, 

| pitsented a petition of appeal to the judge, who 
| hd granted the order, i in his. own and. the de. 

hame, before the payment of the mo-. 


ar hearing of this forwarned the clerk of this | 
from receiving the record, as he wished 

apes and had.not aathorized the use of his. 
“mane. ‘The. clerk having accordingly declined. 


' to: receive it; a motion is now made for our di- | ap 
nection to him to receive and file its 
The attorney, whose name appears at the bot 
of the petition of candidly admits, 
Vou. ve | 


that the judgment of the district West. 
Sept. 1817. 

avoided and reversed, and that the 

OF 


w. delivered the: opinion “of the tablished hig 


of the defendant, had it sold under an, ,OF- right of appeal 


The appeal was granted: but the 
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eases IN. THE SUPREME count 


‘West District ‘a. was not authorized by Cole, to pray fo aed 
appeal, bat that he asked it on of. Do 
naldson only. 


Cole, and has ‘a right to exercise all the rightg 
ahd actions of his debtor, except those which 
~ are exclusively attached ‘to. Coda’ 
part of the plaintit and appellee, 
contended, that this. court cannot ‘Teceive any 
evidence, except. that which comes up: with the 
record—that the applicant does not thereby 
pear to be a creditor of Cole, except fromhin 
_owinaked assertion—that Cole, not being -p 
party to the record, the pretentions of the 4 
pellant be safely. admitted or conta 1 ¢ 
by the appellee. 
are of opinion, that it would be 
> as to look into any voucher, by which the ape, | 2 


plicant might endeavour to establish his claim 

Cole, in whose absencé, we cannot 
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{0th section of the court law of 1813, 


| Prvceedings on the return thereof,” in the 
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| v8. WALLACE. 


from the court of the sith district. Waa 
The appellee 


gourt. The plaintiff obtained a judgment. in cord. 
the district court, and the defendant prayed an 


Spel, giving bend and security, in order to 


+ gay the execution., The appeal was made re- 


cannot 


ng 
uP the ‘trans- 


tamable to the first day of this term. ‘The re-~ 


tord was brought up, by. the plaintiff and ap» 
who had been cited to appear here.— 


‘The clerk deeming it improper, to receive 


which was not brought up by the appel. 
sa this court is moved for an order, that it. | 


may. ‘be received and docketed. : 


makes it a duty of the appellant, to return the 


Pilon -of appeal, and the transcript of the 


@ipreme court, and it provides that, on the fil- 


) ing of these papers, the adverse party may ape 
and. answer. 


The 9th makes it the duty of the clerk of the 


court, to make. a transcript, to be deli- 
[Teed to the appellant, and provides, that'if 
pater dows not tis (a 


“bri 
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ig 
‘ 
“= 
is: 
Lat: 
4a 4 ~ 
De 
4 
d 
- 
q 
F 
: 
‘ 
: 
‘ 
* . 


bond may be delivered to the be 
be put in suit. 
third section of the 


: directs, ‘that whete an appellant should not pro. 
-secute his appeal, within the delay fixed by 


“2 law, the adverse’ party may, on proving the 


fact, ‘obtain from the district court an ordet 


of its judgment, without 


to his right ‘on the bond. 


clear from the hove, that the 


after it has been granted, and the bond with se 
curity given, must be prosecuted by the apple 7 
lant, and that the appellee is not to 


and answer, until the appellant 80 far proses 
cutes the appeal, as to file the transcript. For 


the appellant’s failure’ to prosecute the appeal, 
law at first provided, no other penalty, than 
the forfeiture of the bond : ‘but the supplemens) 


tary act gives to the, appellee, the faculty uf 
_ taking out: execution, on’ proof of the 
neglect to prosecute, 

But the appellee contends that, 
, be permitted to bring up and file the transl 
he cannot obtain from this court, 
‘and interest, not exceeding ten per cent, which 
_ the court may think a sufficient compensation, | 
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@ ona STATE OF LOUISIANA. 
tered, in consequence of the appeal... These | q 


Piamages cannot be given, except on anaffirm- 
mace of the judgment, aod this affirmance can-. 
take place, if the appeal be not presented. 
ro. In, the western circuit, the defendant, . by. 
by} praying and failing. to prosecute hig ‘appeal, 
the may delay: the payment, of his debt, for nine 
months, without therisk of thedamages, = 
which the cour! may allow, in affirming | 
jodgment: This. is certainly an evil, but jt ig. 
a, one, to which the: legislature 
to apply a remedy. We are not au- - 


in order to avoid it, to devise the 
of, prosecuting an appeal by the appel- 
directing the mode, time &c. of hig 4 
bringing the appellant before us. The tran. | 
aly q script of the: ‘record, being by the fe: 


reabestate, 
4 on af’ fa’, di- 
vin the 1814, some person, not 


q in the present canse, sued Prevost, the husband 


sion 


a 
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arvor ceeded the appraisément. This tes 


done, and no opposition whatever made to these: 


~ 


not against the sheriff, but against Hennea, and 


IN THe SUPREME court 


a 
West sheriff thereupon seized a ‘house and 


of land, as the property of Prevost, and pros 


proceedings, he sold the property seized to the 
present defendant. Henrietta Borel, wife of 
Prevot, however, obtained and kept 

of the. premises—in consequence of which the 

defendant requested the sheriff to: put bim in 
"possession, who thereupon summoned the j poste: 
comitatus, and did actually put him in possess ‘a 
sion. The house being of no use to the defen. 

dant, and the materials, in. his: estimation, 
worth taking away, he caused it to be burnt, 

Henrietta Borel afterwards, claimed the: pres 
mises as her own private property ; brought tel 
-petitory action, and recovered it. by 
of the supreme court. Martin, 506. 
the {8th of March, "1816; about. eighteen’ 
months after the alledged trespass had been: 
committed, she brought her action for damages: 


did i in fact get a verdict for $2000. On a me: 
tion for a new trial, this verdict was affirmed, . 
‘and thereupon. rendered : he 

Workman ‘and ‘Hennen, fox. the defendant, 
The first that extraordi- 
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pity of. the damages. Two thousand doilars’ 


on a property’ which was poll for the” 
|The jury, which could give wich. a “verdict, 
have been. actuated by a spirit differ-. 
trom that of jstice, 
Eb i equally remarkable, that during the whole 
the proceedings, previous to the sale of 


| tion made by Madame Prevost, or by her hus- 

al band, in her behalf. When a sheriff seizes — 

property, hy’ mistake or otherwise, which he 
bas no right totake, common sense immediately 
Maggests to the owner. to make his claim without 
delay. If he neglects this obvious precaution, 
be Virtually waves his right as to the injury, : 
Geepass or tort, and retains his right to the pro- 


Petty only—for, in strictness, there is no tort or 
unless where there is an intettion of 
njering. How can a sheriff beconsidered as) 


bave been: awarded as an indemnification for a 


property, no claim was ‘interposed, no. opposi- 


Awrong doer, for taking property which he bee 
lipves he has a right to take, and which the 


Owner suffers him to seize and to appraise, 
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and. in-the Vitited: States: 


rally; when the’ sheriff makes an ‘illegal OF 


roneotis’ seizure of goods, the owner of 
the sheriff persist'in the seizure, has 
remedy but to bring his action of trespass: 


in‘ this state; the law has provided an imniedials 


and: summary remedy, which ‘is Very generally 
known. and very frequently enforced. Whi 


property is seized’ for a‘debt, third party Who 


‘affirms that the property: Lelotigs-to’ oF thi | 
hie has-any right i in it, may make opposition’ ti 1 
the execution, ‘and'the judge shall’ take’ Copii 


= 


the 


Pat; 8) 27. 
The ‘mode of’ “the! pried vy 
_in, such opposition, are’briefly stated ‘in the 
pia Filippica, part. 2, Tuicio executivi.= eh 
parti 26, tercero opositor. “From. whicli th Tp 
following’ extracts’ are stthmitted ‘to ‘the courts” 
No. & Esta: oposicion se puede, y ka a 
admitir’ en qualquier’ tiempo" durante to 
causa exccutiva, aunque sea’ despues 
 genténcia' de ‘remate, como’ sta, antes de 
ohecha la pagh?? 
words. of the’ law, be itn rei at ter 
of the. legislator evidently -being to prevent 
expensive, circuitous and unnecessary law suid. da 
4 4 
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“oF THE STATE DF LOUISIANA. 
‘The 7th number of this section provides for West 
very case in which Madame Prevot was 
Piplaced : ‘Aunque la muger, durante el matrimo- 
Pnio, no puede pedir su-dote y bienes al marido, Heres, 
sin culpa suya viene en inopia, o 
Eympero puedelo pedir on esto chso, quando es 
a pedimento de otro acreedor, 
a 1a ewecucion, Ke. Fe. 
The 12th number provides, that these: oppe- 
when necessary; shall be tried and 
Piermined by proofs of. 
ie 
What is here te 
1 PM the Partidas, and the Recopilacions, referred 
the book cited. Madame’ Prevot, having 
neglected to use the means, and avail her- 
- of the remedy: given and ‘prescribed by the 
| Pe, what right has she afterwards to complain. 
J fan injury: or trespass, which her neglect and 
alone occasioned? How was the sheriff - 
legally or officially, thatthe property 
Pin question did not :belong to:her hasband, the 
| Pefendant in the original suit? Did not the ab- © 
tetice of any claim on the part of a third person, 
Pereero opositor, justify him in presuming, 
was the property of the debtor? Under 
f Peach circumstances it is contended, that Ma 
tame Prevot cap be entitled to no damages 
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Dintrict whatever, from-any one, ‘for ‘the seizure of the | 
premises ; ‘and thaty having, recovered back: the 

& wim property, she has. got. every thing which. 
can legally claim.. If she had been refused 

costs in’ the action,, to which she had recourse, 

for recovering it, that loss would have been has Wee 

just penalty, for.having preferred: a, tedious» 

, and expensive litigation, to the cheap,and, sum: 


lary process, which the law has provided, and 

_ which would:have secured her from alla incon. 

venience in the first 4 

‘This argumeitt is strengthened, whea the re. Zz 

lation. between Madame Prevot, and the. defen- 

in the original suit is considered. “He, 

; her husband,«! was, the. administrator and pro 
tector. of her property. He might therefore ve. 

ry naiurally, be considered in the neighbour 

as the. ov ner. of the estate... He was 

the apparent owner of its The sheriff, ‘then af 

justified in taking it. at first, sand. in 0 
opposition thereio was. imade. The:sifence of 

the parties up. to this stage of the proceedings, | 

gives strong reason to suspect some ‘collusion, 
‘They, thought perhaps, that by allowing ‘the 
seizure and sale to proceed thus. far unopposed) 

the ‘actual ‘property of the debtor. would be se 1 hi 

fons seizure, and that in the mean. 
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some of those. ingenious siratagems,. “of which 
| was the sheriff to act, the 
J been thus suffered to proceed, unopposed to its 
last stage We maintain, that it. was his duty 
put the: purchaser in the possession of the 
(property; ‘for, at any time previous: to the pos- 
being ‘given, the third opposer may, 
t make his claim in due form of law, No such 
aim having bee» made, it. was fairly presam- 
gble, ‘that no right to it. existed, and this being 
acase in which it appears that resistance was 
} made, or threatened, it become the sheriffs’ du-- 
“to call for the aid, and command all the 
people of his country to attend: him, and enable 
} tim to keep the pedce,. andjexecute the process 
the court, that was directed wer Bi. 
362, Dalt. Sher. 


/ 


As to the notion entertained by the ‘idgn} 


and stated. by him to the jury, that all.those- 
who‘assisted the sheriff in this proceeding,.were 
trespassers, it. seems to be quite erroneous, It. 
7 Was the duty.of.all those. able. bodied inhabi-. 
‘laats of the country, whom the. sheriff called to 
® his.aid, to‘obey his summons. statute of 
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as ‘to declare, that. «every 
éalled, by any sheriff, who shall Tefuse! te 
such assistance, may be punished 
fine, at the discretion of the court,” not exceeds 
ing 825. 4. Laws 194,” Aud it wold” 
have been a most absurd anomaly in oonljual! 


pradence, if a man could be held liable'aeg 


_ trespasser, for doing that which by law he wag 

bound'to do, and for: refusing to do 

‘would'bhe subject to'ajlegal penalty. The 
_ Vision just quoted. of the county court act, vig 
itis true, been repealed: unintentionally or itts.. 

advertenly, as we apprehend :—for the ‘duticg” 
of the sheriff coutinue the same as before. But 


é though the specific penalty be in consequence 


abolished, we'contend that the sheriff’s autho | 


~ still remains in full force. It is still made tie” 


&c,-~and to discharge all the duties which were 


incumbent on the slieriff of the parish, and aie 

porlor court.” (see act to organize the supreme 
Court, 8. It is enacted in the 16th 
the same statute, that the proceedings of 
district courts, shall be ‘governed by the 
the territorial legislatare,’ tegulating “the 


duty of the sheriff of each parish. «to execaly 
“all judgments and orders of the district coum 
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of TIN STATE OF 
Pind subsequent sections’ of the ct, regulating COA) 
f practice of the ‘said superior court, Orl, 
1. 236, the sheriff's dutics in making 
and sales, are the same, and preserib. 
in the same words, as they were-un- 
Puerthe county court act. His. powers, there. 
fte, so far as they are requisite for the execu-— 
of those duties, must continue—for it is ‘a 
known, undoubted principle of law, that 
| Piyhenever any-duty is imposed, or any authority 
the means necessary to the performance 
one, or the execution of the other, are 
| Pimiliedly, if not expressly, accorded. 
hese means are; im cases like that under consis 
must be found in that system of juris. 
prudence, conformably: to-which ther office 
| Piheriff. was created. Under the free system of 
cominon law, the sheriff would naturally” 
recourse for aid to'the good people of hie. 
Pwubty, in the same manner. as the Spanish 
mayor would demand assistance from 
military power. The office of: sheriff. is‘ 
provided: for, and the mode of appointment to | 
kregulated by the constitution of this state 
J whence it way be inferred, that the aature, the 
daties and: power of that office were generally 
aA and undensiped ao they are 
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West. District ways. have been; from similar provisions 
«Constitutions of several of the other states’ of 
Pasvork Wire the, union that. is, according: to the principles. 
and usages of the common law. Repeated ade 
judications of ‘the supreme.courts of Massachit, 


setts and .Counectient, authorize this | 


tion. Backus’ Sheriff Ade. 

Ahe ‘legality of the process,” or. 

the sheriff, in such a’case as the pre? 

sent, thé posse comitatus have nothing to do. 

It is quite enough for them: te know: that 

the sheriff; and that what he is doing is appa. 

just: otherwise who would: ever. 

to obey the'sheriff, when called upon to execute 

the. ‘The following authorities on this 
point go very far beyond what we requires 

be -compelled’ by J: N. to come 

trespass, the latter only is liable—for.no person 

ean’ be guilty of trespass; unless he’act 

Juntarily2’ Bue. 4b; 589. « Tf. a 

have officiously assisted a sheriff’ or his officer — 

-in the execution ofa writ) of fi’ fa’, which ig! 

sued upon a regular judgment, he is not liable 

to-an action of: trespass—for it is ee 

but it is the duty of everyman to‘assistim 


the execution ‘of such a writ.” 6 Bac. Ab. 590? 


These considerations would serve to exones 
rate the. and protect himzageinst thi 
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if. it were-even in proof that 
gonally.assisted the sheriff, as one of» the posse 
eomitatus, or even as a stranger.«,But the Staller Pasvor 
® nent, of facis: does: not go 'thatilength. 
there: declared thatthe defendant wasasked to 
posse—but he. objected, to’ going, with 
thom, giving -as his reason that, the 
 parchaser, it would be improper in-him. todoso: 
stressappears to betlaid-by the judge 
below, in the bill of; exceptions, on the;circum: 

siance. that the sheriff. put Hennen into posses: 
of the premises—which, appears from 


the said bill: of exceptions, 'he:had before. seiz- 


t ed and, sold te him,: without any. warrant or au- 
® Wiarity, save, onlysthe, writ of Ji fa’ aforesaid. 
Aad what other authority or warrant, we:ask; 
Was requisite In fact, onrlaws haveprovided 
wither. That writ enables the sheriff 
7 the property—and having so seized, and. being 
‘lawful possession of vit, he‘sells it and deli- 
it up :torthe purchaser. .. What need ofa 
seizure, or of: possession, when the she 
tif himself is already in possession of the pro- 


periy.e This, throws light on:the affair, 

ant: clears up all difficulties.’ It was: Madame. 
| Prevot..who .was the transgressor in this case, 
seems,, obtained possession, by. some 
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shrill. had seized and'sold, as the records 


states—-and it-was only in consequence of 4 
wine antawfal possession acquired by hery:thatlie 
‘sheriff was obliged. to, haye: vecoursé: to legal 
violence to eject her from the premises,;. Bal 
she, when the property was first seized; provi 
ous to the sale, made the légal opposition of 
third party; she would of course have recovered — 
possession. «But, having neglected 
‘she was to be considéred an inteuder 
» Dhe. sheriff having sold the property, asifliy | 
statute directs, made the tradition and delivey 
Of it in the manner prescribed, by jaw. 
‘dition, or delivery of immovables, is madedy 
the seller, when he leaves the purchasertip | 
possession of the game, by dispossessing. him 
self, &c. or by putting the buyer on the 
mises. Civ. Code, 351, art. 28. 
Hitherto our argument: goes to the compels. 
-exculpation of all the parties concerned 
supposed trespass jof the sheniff as welling, 
defendant. But, whatever maybe the Jiabilly | 
_ of the former in this transaction, it is cleasy lig 
"yond all doubt, that the latter must'be regardell 
fide as given stati 
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act, the master of the thing wiiich he ponsésses, 


Pihough it may” happen that he ts wot; ‘as it 


‘Wags to another. Civ. Code, 478; art, 21." 


flough to justify the defendant in believing that 


Whw, to the sheriff who had seized and sold 
i If any thing more was necessary to confirm 


| Wthe absence of all legal opposition to the sale. 


fiindation for the of teu-or 


Pit is, therefore; sufficient to defeat this action 


@ trespass, or any other action, founded on & 


‘| Mipposed tort or injury. “In such cases, the 
| Giaxim of our law is, that «good faith is always 


(Presumed, and that: it is for him who alledges 
Dad faith to prove it.”. Civ. Code, 489, art. 74. 


}) Bone fidei emptor (says the Roman law) 


title was ‘a-good oné—that the property 
WPfact belong'to the debtor,’ and, by operation — 


this belief, it would be found abundantly 


i ih faith, fa he 


has just cause to believe that he is so, 
to ‘him Who bays a thing Which he 
| links belongs to the seller, amd which yet be. 


sale’ of the property by aw atthe. 
the state to make ‘such sales,'was quite 


"Bich a possession as this would serve as 
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| ‘tie Con Gy (SAYS. the. Spanish, legislator) 


ue a otro, cree que el. gue. 
entrega | la cosa, tiene potestad, de entreganlay | 
Part, 9. Compendio, por Peres ai, 

But, if, the, seizure made, by the sheriff, were 
wholly, illegal and, withont any colour of 
still this action could not be maintained agains 
the, defendant. The sheriff alone: wouldyhp 
to. it, . On this point, the 
very, full, and decisive... Celni guia ete depos. 
gede Par sviolence,. "est pas fonde 
‘cette action de reintegrande, contre. celua 
rouve en possession. de la. chose, dont atte 


lepossedé par violence,. si ce possesseur 
aucune part, Poth. Poss. n. 122. 


* Cum. a te vi “dejectus sim, si n 
rem possidere, ceperit, non possum cum 
quam tecum interdicty eaperiri,. If you here 

dispossessed. me hy violence, and if another, 


Titius) have ‘began to possess the same 


erty, cannot obtain the same interdict 

except against you alone. 43, 16, 7 
“The. interdict ‘unde vi. vis “here. spoken 

Iotud iderdictum unde non datur. contra par. 

‘ticularem successorem unde si ‘ille 


violentiam, vendidit vel donatit alter¢dllam 
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pertonalia., 48, 4." fs Rite inte 


| per contractum inter vivos, vel per ultimam 


| wi, {lie adds) regular fa sunt 


The plaintitt brought her. 


in the mmon Jaw form, it, may. be 


proper to shew, “that! the principles, of that bys- 


Rn ‘of jurisprudence, ate A as little favorable to. 


“Gaim, ‘as’ those the “Roman or ‘Spanish 

be’ to maintain an action of 
Blackstone, 

a propeity | absolute or 
soil; ahd Actual possession ‘by entry: 


dipported faghifist thé’ lattét, because ‘they’ 


Without fault oh lis part, ple 


of this’ action js. the int 
he 3 d unless 


Coin. Zid} one 
| ‘or strahger itfegally | 


goods of auother i in execution, and sell and’ de! 
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Possession, trepdss cannot, be supp |» 


Idem 
sonal and real property, as to. ‘the right of the 

owner, In the first case we liave.seen, thatthe 
general property draws to it the, possession, 
ficient | to enable the owner to support trespasg | 
though he has never in possession 5 but.in 
the case of land and other reat property, .theng 
is no such constructive possession ; and unless 
the plaintiff had - the actual possession, at, the 
tine When the injury was. So he cannot 
support this action.” Idem, 176. 
Thus, before entry. ‘and actual, possession, 
: a person maintain trespass, though he 
hath the freehold i in law, &e.. But a, disseigeg 
may have it against. a disseisor, for the dissei, 4 
sion itself, because he was then in Possession; 
but not, for an injury after disseisio,. until 
“hath gained re- entry,” 
_ There. must be. a possession in, fact, of the 
real property to. which injury. is done, 
order to entitle a party, to maintain 
quare clausum fregit,’ ” Wilson's: 
John, Rep. | 9, John. Rep. 64... 
“These : authorities, which might be multiplied” 
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THE, o OF. LOUISIANA. 
P. 87, 1. Lord. Raym, 692, % 


97d, 1 Leon, 202,319, 4 Gould. Esp. 
888, 9 John. Rep. 61, &c. Se. all prove 


that, if Madame Prevot had an action, of tres- 
ass, it was against the sheriff, and not-against 
the defendant. But, setting aside the name, — 


‘tu particular form of the action, his substantial 


irrefragable defence, in law aud. in-natural 


is that, as he entered into the possession. 
othe property in perfect good fith, having — 
Whhing, whatever to, do. with the. original suit, 


is yet another legal. of which. 
can_ayail himself, and which, independent — 


Action, now, and forever, as against the defen- 
and all. other persons, It is’ the plea.of 


permits to be offered in every stage of .a.canse, 


prescription—a plea or exception which outlaw 


poremptoriam, quam.ante.cons 

lestare sufficit, omissam priusquam sententia 
objicere quandoque licet.. "The peremp- 
Mery exception, which might. be well pleaded 


wand the of, 


prosecution as a wrongdoer. 


| onthe appeal. Code Civ. 483, art. 36, 
: | Sich is the Roman, Spanish and French law: 


all others, would be sufficient to defat this. 
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terwards opposed, at any ‘time before the vem 

catise’ has nut been Gi 

but continued,’ there'is | of 

their integrity Cod.’ 36, ig: 

‘est’ de? la ‘nature 

cause ; et telle eat ‘Uh prescription: 8 

exception: peremptoire, tout, “Duss 

“nous danse” dic’ 

tom. 652, ‘ews | 

gti jugent que’ ‘possesseur est ‘tena 

prouver ‘ld ‘possession du “tems legitime 


sa 
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The of by. the, pale, 


in our technical law language, al 


libel, slander and calumny, botall acts 


a civil action. Jt comprises all those;torig 


mne.enim quod non jure age 


verberatus erit it comvitinin 


fuctum fuerit ;. sive cujus bona, quagi debitowis, 


| deberet, possessa fnerint, ab eaguy-ine’ 


tligebot nihilcum sibi debe. Instr 4; 45.4, 


“An injury is committed, by, beating, 
ap- | €ourging or whipping, but also using lan- 

derous language shor. by seizing the goody.of | 

Mother, as. if he, were a debtor, when 
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phish the common-tave designates by,the ames 

ex 26 dicta,est, quad. now flatly’ 


Droit Bemain, 63, Cod. 8, 36, 8, 2 Domaty 296, Wess 
ind. period of prescribing, against. this,action Paws * 
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| seizing them Kew tht notin 
punishment of th injury was by 
tion, Maecording to the law of the twelvé' 

| When limb was broken ‘bat, in’ Tighter’ | 
the hunishueit wis pecuniary. “Afterwards 
glide 'to thie: judge in estimating them 
to liis discretion! And this was the 
Universally resorted to when'the civil 
corresponds; in the présent case, with’ - 
law action of trespass x. aris, 
‘thie action of trespass on the cas’ corresponds 
many: of the actions given by'the 
Taw. “Bat the right"to ‘bring "the former (il 
action of injuty) is limited to one” year) 

aboletur' & ideo, “si 
42. tem | 2 
his: ‘profision is ailopted ‘by the 
iw “Hasta un ano puede todo ome demandar 
emienda de la deshonra, del tuerto’ que 
ano Passasse desde ef dia quale | 
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la deshonra, que non demandasse Wien: 

en juizio emienda della, de alliadelante nanila 
podria fazer: porque pode’ ome.asmar. que. 4 
por deshonrado pues que:taxto tiempo 
se calld,.que non fixoende 
Daring the ‘period of a Fears every ‘man may 
“demand compensation or satisfaction for'the 
jwy. or wrong which he has received. 
| #year have passed from the day whentheim- 
| jury: was ‘done to him, without hishavingde 
panied,’ judicially, satisfaction therefore, from 
thenceforth he may not make such demand; for 
itymay be considered that a man does not hold 
himself to be injured, who has been solongsi- 
‘and has made no complaint. thereofin jugs | 
done him the i injury. 
al Gregorio Lopez, in his. glossary ou. be, 
Molices the opinion of some doctors, who maim 
tained that a man was, bound conscientiously, to 


make reparation for injuries committed by, him, 
seven though the injured person should-not bring 
a | gm action within.the year—and that, ifshe 
ar q ed to make such reparation, he was liable\toibe 
excommunicated. But the best casuists, 
quod per lapsum anni ont 
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statute ppresctibes the-vamée period 


ailéo quod tacendo per annum, 


‘action of of@ who has-been disturbed injhig” 
possession. He, who pretends to have been | 
terrupied in his possession, ought to 
‘demand, or, complain thereof »withia a year, ty. 
reckoned: from the day of his being 
gut, of possession. For, if he leaves his 
sary in possession for the space of & years hp: 
has lost his own possession, whatever appareal 
right he, shay have had to it: but he retains hig | 
wotion for the property. Code-Civ. 484, art. | 

Waetion de reintegrande, lorsqu’elle est pouty 
aw civil, doit, de méme la complaints, 
éntentée dane Pannée, laquelle sé covipit 
ilu, jour que da, viblence a cessé et que le spolig 
en pouvoir de Pintenter. Cela est com 
forne duce principés du drait romain. 
on a laisse pusser Vannée sem 
tntenter cette action it resulte de ce laps 
fin de non recevoir contre cette action gion vom 
‘droit intenter aprés Pannée, . Pothier... ae 
of time, then would, have conver 
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bea it first obtained by 
part, into a legal possession; and there- 
far recoveridg: possession, from’ the action of 
injury for the disseisin, then we rely on the law 
| ready quoted of Partidas. not repent 
7 ey altered or modified,—as respects civil suits, — 
} by avy:statute of this state. Our civil code ié 


dilent on this particular subject ‘it 


the periods of prescription in various 


Jeaving the others as before its promulgation. 
} Whe 65 arf. p. 486, provides, that after thirty 


pears, all ‘actions, either, personal or reabaré 


| lescribed against. But this provision is evi- 
which, the period of prescription isinét-other- 
| Wise fixed. In other parts of the 
different times of prescription are 
Miantecedent part of that code, sec. ch. 6, 

the title of sale, it is enacted (367, art. 113) 
‘| Wit, “Paction. pour se fire restituer pour tes 
ttn d’outre moitic, doit dans\lés 
ans.” This provisiowpitis well knowt, 
has not been affected by thé subsequent'clanse, 
declaring that all ‘actions are prescribéd 
ther years. But the law of the'Pittides 
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COURT 
in the same of authority, 

had. been ordained on the-cay before the civil 
Parva: promulgated, or, as if it were founds 


‘Wessex’ in-that' code itself, immediately. preceding the 


article of the thirty ‘years prescription. 


itsbas been already determined, after many 
that the provisions of that code 
are to be taken, and construed along | 
withthe previously existing laws on the | 


 titthjects, as.statutes made ix pari materia, the 


- whole to remain in force, if, not incompatible” 
each other. action for slander, the 
prescription. here contended for, was admitied 
superior court, ‘of, the late Territoryit 
Orletins ;—suhsequently to the promulgation Of 
In the-action now before’ tht 
the'term of prescription is preciselyithe 
same, viz. one year from the day when thelim 7 
jury, or trespass, was committed. If this pre J 
scription “were ‘considered: repealed... “as: incom: 
patible withthe above mentioned 65th “art. | 
486, so must every other: pre, | 
by: the: precediag tithes. 
antecetlent law.3, a cole, | 
‘ struction too mischievous, to 

tea Now aviil appear, ‘a tothe 

_ that’ the disseisin or 
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tit plained took: -placesomé. time the eit 
461%, and that the present action!ofcinjary, ‘to 
teoover compensation for the-alledged: tows 
wasbrought on the {8th day of ‘in the. 
gear 1616, leaving animterval between the sup- 
} posedninjurious act, and: the complaintyt-of 
| fourteen months and seventeen :daysic> 
} And thus, vy 
Brent for the. will first reply.to 
| the plea of prescription set up by the defendant, 


OF HE STATE 


andithen shew;: that the merits, are 


This: plea of. prescription, iin 
| dhe-court’ below, and cannot be made: 
All pleas or, in. the technical language of:the 
divilklaws exceptions must’ be: set: forth by dhe 
patty, to ‘avail himselfcof them, andl 
they’ caunovbe supplied by the court... 
| evidence given’ in this.conrt: which is tojndge 
to the record, and-give thiat judgment 
Which the court below should have given. Bat 
that the court below’ 
supplied iexception; and,. it” 
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chad previously: purchased. Now the 7 
agreeably to the duties of his office, as 


—eommon law, is not bound to deliver to the 


estate sold under a 
4 ‘Haywood, 495: This principle ‘is 


pone 3 -We can go to no other system than the } 
eoninjon ‘law to learn the duties and powerw@ 


the civil law can give-us 


the subject 5 for such office was unknown’tolk | 


the sheriff was not bound to deliver 
gession of the real estate sold, and he undertook 
_ to doit atthe request of the vendee,. both wert 


trespassers and jointly and severally 
ble in damages to the plaintiffs.» The commen 


‘doctrine-is well stated in 6 Wilson’s Bag 


589. Every party to a trespate ig time 
__ bleto:an action of trespass ; for there can Bone | 


accessary in trespass. Bo if A‘ 


“request B to take the goods of ©, and B doestf 


this action lies as well against A as against’ 


‘ead; “if J. 8. agree to a ‘trespass which 
freen cammitted by J. N. for his benefit, thisiae 
lies.agaiast J. 6. althongh it was not done 


‘ 


On the merits,’ thie defendant 
Jy unsuccessful. Krom the statement of facta, 
wm appears ithe defendant requested the 
put him in possession of the premises whichihg | 
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fide res. jure Lit, § 14, ff de vi & vi army 
The evidence, exhibited in the statemeut ot 
facts, shews that the defendant, not only com 


to the trespass after it was done, by tak- 


| Ing possession of the estates but that he te 


guested:to be. put in possession thereofi—~It was 
| committed not only at his request, but for his 


| Menefit; thus. bringing the case directly within 
cited. 


change ofthe jugs, jury, 


| conformity with these principles; and the jury, 
the sole judge of the damages, have fixed the 


| mount for which the plaints should bave the 


divers persone have been gaily 

‘agninst them all, or agaist any 
of them.” These pritciples» might be 
proved by referetice toevery elementary 

well as to innumerable adjudged cases. 
is the doctrine of the civil law. “Je suis 
avoir fait moi-meme ce que quelguunva 
mon nom, quoique sans aucun ordre; tors: 
ai donné depuis mon approbation.” 
Pier, Traité de possession, no, 23, L. 152, $2: 
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Sept. 1817. 


West. District. here:is, whether any trespass has 


, ted—if decided in the affirmative, the. second 


wits will be, whether, from the conduct of the defen- 4 


dant, he, ought to’ ‘be considered as one of 
+ come to a‘clear understanding of the fit 
“question, the previous inquiry must be, who. wag’ 
in possession of the plantation, when the sheriff 
came there, with the posse: comitatus The 
plaintiff, to be sure, was in: the actual occupa. 
tion of- the house; but we are not. to conclude 
from-that circumstance, that she was the posses. 
The plantation had. been previously seiz~ 
What is the effect of legal seizure? 
Surely it is to place the property under 
. custody-of the. law, until disposed of acy 
cording to Formerly, under the govern- 
ment of Spain, the,property.seized, whether real: 


_or personal, was deposited in the hands of some 


. person of solvent fortune: Los bienes eaecus 
tados,.ora sean muebles 6 raices, se-han de se- 
_questrar, inventoriar y depositar en persona 

bonada, sin: Ulevarlos nin tenerlos en su poder 
Curia. Philipica, tit. Ewecucion 


no. 19. This has been alteréd into ic | 


into the: hands of the sheriff himself: «after 
Sach shall the propery | 
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ofthe ‘first volume of the acts of ourlegislature.) 
The moment: then, that. 4 j 
. made, (and we are bound ‘to presume’ that this 
isfmothing being shown, to: the: contrary)the. 
thing ceases to be possessed, by the -persomin 
‘Witose possession it was found, aud is placed 
| ‘under the custody. of the sueriff. .A practice, 
introduced for the mutualeconvenience of. the 
opty and of the.sheriffy-is to leave the posges- 
sor'on the ‘property seized ; but that does not 
| change the situation of thething; the occupier, 
is there, by permission ,of .the, sheriff, 
supposed to keep the property for him... 7 
this case, howevery it is said, that, 
property scized: -continued:to be legally possess- 
‘the plaintif, because sher husbandjthe.. . | 
| debtor against whom the execation.wentjbeing 
the owner of’ the premises, the seizure was 
illpgal:We donot think thatthis cimeumstance 
made any difference, as to the actual possession 
ofthe thing by the sheriff... The plaintiffmight = = 
indeed ‘have caused that possession to ceasey. 
ommaking known that.the property was hers; 
she acquiesce by 
7 Jer silence in the possession of the sheriff, that 
possession ‘continued. had not yet ceased, — 


/ 


it~ 
N-. 
iff 
; 


& to 


that therefore -cannot’ be viewed. 


were irespass. If a trespass was committed, it 


iret place when the sheriff seized the property, agd 7 
sheriff alone cai be answerable for it. 


Should'we admit, that the Possession of thé 
patton was retained by the plaintiff, 
‘withstanding the ‘seizure, and that'the | 
efitry “of the sheriff’on it Was trespass,’ thd 
Aaim’of' the plaintiff would still be unsuppork 
theevidence. "The appellant did not 
the ‘sheriff in’ taking’ possession ‘by. forces 
gimply received “from him, ‘the transfer of that 
possession, ‘after it had been taken. “He wage 
bona fide’ purchase?, became a bona fide 
‘possessor. Par from being’ answerable in dame 
aiges towards the plaintiff, he ‘had’ a 
enjoy whatever the’ plantation producéd, wilt 
or without culture, and was mot even liable far | 
_ the loss’ of the property: "Code Civ..480 art: 30, 

this view of ‘the subject, ‘it 
toexamine the other questions, wih 


that the judgment of the district 
avdided aft reversed’ arid that 
went: be entered: for the defetidant with | 


‘ 


} tha 
> of 
ties 


do 


en 


‘ 
‘ 
: 
he 
- 
4 
iad 


4 
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| delivered, the opinion, of , 
Og the affidavit of Samuel Thornberry, 
he was.daly, appointed clerk of the parish "il. not 


20d hes ever follied all 


the judge of the seventh district has removed 
Phim therefrom, and appointed Edmund Ran- 


the other defendant, in his stead, and — 


ae  Gmpelled, by force, a surrender of the records 


‘end papers of the office from the deponent. to 


‘@id Randolph, \a-rule.was granted to. shew 
| why a mandamus should notissuefor the 
} testoration of the defendant in his said office, 
and the return of the snd, 


iobim. 


hearing an this court, is of 


tim. ' The facts sworn to present-only the 


disturbance. Tf it does really exist, 


deponent has his remedy in the ordinary course 
Of justice, by an action for damages, and the 


a 


5 
{ 


- 


CAR damus. Buty it canndt be believed that, if ithe | 


— 


present incumbent be declared by a proper judg: 


niént to have ‘been ‘illegally placed in an 


Feasons, on 


‘which it is 
unded, it 
aside 
but if the re- 
_ cord. contains 
_ the whole evi- 


‘ence, the su 


preme court, 


such 


ought to have’ 


ju 


“When the Areas. from the court of the | 


judgment con- , 
_ tains not gil 


ent .as 


which was ‘not vacant, the court of the 


district ‘will ‘prevent thé defendant from 


‘Were we to proceed, id summary. mode;by 7 


process of mandamus, we would take origh 


nal cognizance in-an extraordinary manner/@ 


right 'to fin office, contested by ‘two persona 


a right which ‘may effectually, “thongh | 


POSTON vs, ADANS, 


Marin, J... deliyered the ‘opinion of, tbe 
conrt,. Ip this case there was a judgment for J 
the defendant and. appellee, ih 

. "The appellapt shews that the jndgment ought 
of no any reasons, and. therefore dis 


~ 


j 
In 
> 
+ 


| of Tine STATE op 
lately in the case of Urquhart vs. 
| coart, daring this term, ante 200. 

judgment is therefore annulled, 


reversed. Laverty & al. ‘ve: Gray & 


~answertointer-' 


Martin, 463.) ‘Sierra ve. Slort, id. B16. be. 


| to inquire what judgment the court the excep, q 


telow ought to have given,«we' are arrested: aby te 


@ exceptions of the defendant. 


ie court below, having | 
of the plaintiffto the defendant’s inter- 
rogatories not properly sworn to; and the plain. 
inving filed a second answer, his ne 
ook out the first: “At the trial, the defendant, 


al | plating that the first answer was necessary to 


hint in lessening the credit which was to be giv- 
én to the second, moved the court to order the, 
‘of titorney to replace it on the files; and the coart 


refusing to, do so, on the ‘ground that the defen- 


dant, havitig ouce objected'to the reading of the 
paper, was not entitled to demand it, 
dant excepted to thé opinion’of the’éburt.! - > 


We think that the court ought ‘th 


fies, A’ paper once put ot record, ot ch 


“Ales of the court; ought’ hot to ‘be witht” 
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plaintiff, yet he had the right of using it 

him. If the answer, had uot.been sworn atiall, 
surely the defendant might have. opposediith 
Roading of itil it was sworn to—yet this would} 
deprive: him from the benefit of any, admis, 
_sion therein made by the plaintiff, which, though” 

not evidence. for the:plaintiff, without being) gn 
sworn to, “was. evidence against, him withong- 
It cannot. be denied, that the defendant might a 
oppose to the answer, in order to diminish the | 

force of it, any contrary declaration orally wade pw: 

by the plaintiff—the same declarations could ug} | 4 

refused to be given i in evidence, because they | 

were written—nor because they were contained a 

in a paper which. had. once been-tendered bg | 

, ihe plaintiff, and the illegal introduction of which ait 
the plaintiff the defendant had resisted. | | 
party may offer his-antagonist’s declarationto 

_ derogate from the credit of his answer on oath,’ 

without, being. compelled to present that 
ration as absoliite evidence. 
The whole evidence to which the partiey 

entitled, not being before us, we are unable 

pronounce a final judgment—the cause is therm | 
fore remanded for trial, with: directions to he 
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rom the fact answer to the-files of the wt 


the appeal being taken from an erroneous oneous = 


(Baldwin for the Pint, Porter fr the de 


territorial 
delivered the opinion ‘of ‘the of 
| ‘The plaintiff” and appellants sues, 


at ‘forma pauperis, to recover his liberty, aid sevivehisjudg- 


With the record, statement of the Case dom. of. such” 


is made by the counsel. 
‘Beveral « exceptions, the’ ‘admission of tes- the Spaniah ge- 


appear to have been taken, during 
"course of the tril, in the district court, by each 
the fad’ “although, not regularly 


J, in thig inion, heving of 
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trom the,coirt of the ifs distrct. 


below, did not — 


jadgment been piven against he Cader “the 


‘far of depositions, ‘and other documents, comes heldinsavery, 


of. 
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CARES IN SUPREME COURT 


to! swriting, “and signed “by the» 


might be noticed, under’ the 
the’case and: the agreenient of the counsel, were | 

“it necessary forthe parpose-of obixining 
ledge of any fact, impotant to ‘correct deca de 
“gion of the suit, The district jadge having ‘ae 
mitted? offered, we deedit | 
useless to enter into a formal investigation and | # 
decision of each exception : but -will proceeds 

to state the facts as: drawn from the evidence . 


which was properly" ‘received.’ A summary 
such‘of thet as are necessary, to arrive at pre 
per legal be down as 


In the year 4765. or Ducliene, an 
‘dian trader; brought an Indian woman to | 
jousas, whom ‘he gold to Chretien, the father” 
defendant and “appellee: she died not 
Tong after, leaving a female child, who. remaid- 

ed peaceably avith Chretiea, his slave, 

some time. during the period: in which. the J 

ron de’ O:randelet was governor of the ’ 

Vinee of Louisiana: wheashe went’ News 
with ter inaster, for the» purpose of 

- claiming her freedom before tle proper tribunal. 
It appears from a certificate of Peter: Pedesclaua, 
notary; that a. was commenced, but 
or found of the manner, F 
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Chretien, and remained with him as his slave, 
his death, which happened after the Uni- 


| ted States took possession of the country, un 


the treaty, made ‘with the Frerich govern- 


q ment, in the year 1803; she was called Agnes, 
and brought. several children, while held in a 
gtate of slavery, by Chretien, of whom the 
plaintiff and appellant is heir. After the death, 


Sept. 1817. 


ace, fof the ancestor of the defendant, and the dis- 
Viribution of his estate, Agnes atidsome of her 
children, all descended from the Indian woman. 
fol’ sold by Duchene, as above stated, brought suit 
inthe parish court of St. Landry against their 
Owners, among whom, was the present. defen- 

dant, to recover their freedom. From.a judg. 
er ‘nent by default, which afterwards became final, 
if | ‘anappeal was taken to the superior court, of the _ 

i> Mite territory of Orléans, where the ‘cause 
lil} thied by » jury, and a verdict rendered in fa- 

Yor of the then plaintiffs and appellees, which 

ds : | Was set aside, by the court, on account of some, 

¥ misconduct in the.jury, and a new trial ordered. 

of | The case remained in this situation, until the : 
change in. the country, from a territorial ‘to a 

Mj Stale government, and was then transferred with 

10° others to the-fifth district, under the new sys- 

er Ftem. As the person, who became Judge of andl 
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‘districts and the then appellee, who rc 


CASES IN THE SUPREME COURT 


ext. Distict. district, been: in thal 


cause, it was-transferred for trial to the. second f. 


ginal plaintiff, not appearing to prosecute ‘tha 


\ 


. ~ 


suit, was declared by the court to 
judgment was accordivgly. entered.” “pla 
It appears from the depositions of a number | the 
of witnesses, (admitted by the parties to have | Fo 
been correctly taken, and to be proper evidenog | 
in.the cause,) that at the time the Spanish gow qe 
ernment took. possession of | the country, 
1769. under the. secret treaty of cession, Made} \ a8 
‘ee 
of 
th 


between France and Spain in 1763, many of, the 
~~ imbabitants of the colony, which had been estab: 
lished and, ‘settled under the authority of, the 
French, government, held and possessed Lridiang 
as slaves, and it seems to have ‘been a belief 
preity general ax:ong them, that the practice of 
holding Indians in slavery was tolerated and am 
thorized by that government. The fact that a a 
gonsiderable number of Indians and their dee 
_scendants were held in slayery, at the poi 4 
Iuded to, is clearly proven, ‘te ‘ 
These being all the in the case, 
“ will proceed to examine the plaintiff and ap | } 
-pellant’s claim to. on the takew 
8 
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OF THE STATE OB LOUISIANA. 
thal at is grounded ‘om a ofthe 
1817, 

of St. Landry, ‘as ‘being res judicata, by we) 
scompetent ‘ridunal. But, if it_be determined . 
be not conclusively supported aud estab-— 


[ished by the judgment, it is contended thatthe 
plaintiff and. appellant is free by: birth, being 


rave pias 443 
Having given a concise of 
suit, (to its final decision) in virtueof-which 
plaintiff and appellant claims his freedom 
res judicata, it remains only for us'toas- 
the”) “eertain the just and legal effects of the judgment a 
the the second district. 

ane} It is contended, that 
IE of the then appellant, amounts; om 

of his part, to a desertion of the appeal; because, 

dthough: defendant, in the inferior tribunal; in 
48 pppeals according to thé judicial system of the 

a the place of plaintitf. 

| true, the appellant, even when he had 

been the original defendant, became actor, after’ 
en 


faving obtained the appeal. Kt became his 

duty: to-bring up, the record, to cite his adver. 
sary, who was bound to answer on the appeal. 
But, after the appellee had appeared, and filed 


i] 
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IN THE SUPREME court, 


West the: answer required of him by law, vin: 


there was no error in the proceedings, it team a 


vel non, but to hear-and determine the cause om: 
pleadings transmitted. For this 
_ thing that had been done below. - The evidenggyy 


__-was not confined to what. had been there offered 
and, to bring the merits completely before they 
court, the very ‘pleadings were allowed 


amended. 1807, If a jury had been ‘prayed 
for below,-it was above a matter -of coursgy 


without being demanded anew. Bayon: vs. Rix © 


vet, 2 Martin, 148.. Whether the trial was be 
_ fore a jury or the court, no judgment of affirine, | 


ance or reversal was pronounced, but the verdict . 
“or judgment was always as on an original suite | 


Being acted de novo, after. the answer of the 
appellee, the cause was vefore the supreme court 
in nearly the same. stitte as it would have beet | 
in the court below, after a new‘trial had beeit 
granted. The plaintiff was required by law: to’ 
make out his case, unaided by the: previous © 
ae if it was in his favor, disembarrassed | 
_ from it, if it was adverse, and: the consequences © 


of his failure to produce proof in support of his 7 
were necessarily the same in both courte 


\ 
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‘the duty | of the superior court nat to proceed 
hear the appeal, on. the issue there joined, errom 


| 


al 


; 
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that } The answer, that there was.no error, West: District 


ame, nothing more than an admission that the 


appeal was properly before the court. 


giplea to the mérits, which precluded, after it, 
e On | my allegation against the propriety of sustain- 
ing’the appeal.- This clearly results fromthe 
of any provision “in. the act, by which 
ence | jhe’ whole evidence ‘given. below might 
red y been transmitted to the court above, without. 
the T which the judgment of the inferior court cannot 
be'examined : and when we consider that other 
ved proofthan that which was given below; was re- 
| ceived at the trial above, and that’ the superior 
Ris} qurt was directed to hear and determine gn the 
bes | pleadings transmitted, not on the issue joined 
ris} shove, error vel non, that no direction was given 
dict} affirm or reverse, but-to. hear the cause ea. 
vil) | porte, in the absence of the appellee, and to 
the | give such a judgment as the nature of the case | 
ort ‘might require, and issue execution thereon, the 
son conclusion is irresistible, that there, was tobe a 
| Wialand judgment de novo. Indeed,.any,per- 
least conversant with the. practice of the 
mg | superior gyurt, under the late territorial govern- . 
} ment,knows that appeal cases were tried as 

} aiginal ones, Lf, as already stated, a:jury had. 
a ) already been prayed for below, it was had as a 
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Casts INTHE SUPREME: COURT 


appeal, the superior court heard the evidencegs 
and. the: original. defendant, even when he. wag! 


v8. 


the appellant, always had the benefit of the tulg) 


-actore, non probante absolvitur veus. Whey) 
trial was by. jury, the cause was eubmmitieg 


_ to, them the original issue, unless, ong 


amendment. of the pleadings, a new Way 
joined. Being charged. to try the same: igeug | 


it fullows, as a consequence, that the pleadingy ] 


hot being directed by law to be different, 
“necessarily to | be the same, ‘on both trials. 

the law required. the plaintiff below to be page 

sent, at the delivery of the verdict; if it would, 

not allow his final condemnation when he did, 

‘not appear and offer evidence, in the 
court, nothing could authovizé the superior 
‘deviate from theusual mode of proceeding | 
other: would be arbitrary. 
“We have already traced the progress of tid 
; first suit instituted by the ‘appellee, for the te 

covery ef bis freedom, dewe to the. judgmeit 

of nen-suit rendered in the district court, whieh ” 

in the present action, he insists, is a dereliction © 


of the appeal from the judgment. originally | " 


_ given in-his favor, in, 
of .a different opinion. 


believed according tothe pra 
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: } of the civil law, in cases of appeal, it is neces- 
7 uty, before a judgment can have the force and Seviiza 
pflect of tie thing judged, that certain measures 
jhould be pursued by the party claiming the 


ingy | 


| hy birth. 


gitribunals governed by the general 


/fenefit of it, to have the appeal-declared to be th 
by the appellant. Far from ‘any 


} sep of this nature having been taken in this — 
} tase; it is seen that the appellant was.present, 


of his cause, and that the judg- 


Mike latches of the appellee, | 
aready shewn, was bound to prosecute and, 


hie casey :apon a: now trial. , The 


tof non-suit was given in favor of the 
Hballant, the original. defendant, and now so 


construe it, as to make it destructive of his | 
would certainly be absurd and unjust. 


Being of opinion that the:claim of the present. 


} ported by the judgment of the.parish court as 


Ay 


IL His that the of 


the ralesof the 
| p Spanish system of laws. According to these. 
i] lawe, itis clear that since the famous regulations = 


West. District. 
Sept. 1817. 
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of Charles’V. made about the middle of the 
Ne teenth century, Indians could not be reduced to 
slavery, atid if the case was to-be decideaty 
: Curries them, would certainly be entitled to his freg. 
dom. But on the other side, it is contended that 
court ought to be governed ‘in the determin 
 nation“of ‘this’ suit, by the municipal laws and 
usages of. France, by -which her American 
Tonies were ruled. On: this previous question, 
our opinion is in favor of. the defendant: and | 
“appellee. ‘It is true that the _provinee of Lowi: 
sianawas ceded by France, to Spain in 1763," 
Dy a seeret treaty, ‘but po effectual possession 
the country was taken, ‘until the: arrivaligt 
governor O-Reilly in 1769. Now, it 
controvertible- principle of the laws of nationg, 
~that in cases ‘of the cession of any part’ ofthe 
dominions of one ‘sovereign power to anotliey 
_ «the inhabitants of the part ceded, retaih their 7 
ancient municipal regulations, until they ame 
abrogated by some act of their uew sovereign 
Yn relation to'the colony of Louisiana, nothing 
* > 4ending to répeal its former laws, such as they 
were under the French government, took place: 7 
till the’ year 1769, and we have already | 
that the Indian woman, the ancestor of 
plaintiff, was brought into the country, al 
a slavevin the year-4765 or 1766, 
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conttaty to thé laws of 
mai fature, we find in history, existed 


the present day. 
investigating the righin of the pasties, 
| Whore the court; it is deemed unnecessary to 

into the different means, by which 
of tlie human race have, in all ages, become 
| tebondsmen of the other, such as captivity, 
| Peng thie offspring of those already enslaved, 
& However, we are of 6pinion, that it may 
Widid down as a legal axiom, that in all gov- 


in which the municipal, regulations 


| Absolutely opposed to slavery, persons, 
| atéaiy reduced to that state, may be held in ity 

We ated assbmie it, us a first principle; that 
lias been permitted and tolerated, in all 
established in ‘America, by Euro- 


af 
{ « 


written against it; as being un- 


Sept, 1817. 
— 


clearly as relates to the 


Africans, and also in relation to In-. 
it the fitst periods of conquest and colo- 
4 

i’ come. measure, for the absence of 


aitition: “Taking this: principle for granted, 


he) any legislative act of the European powers, for 


introduttion of slavery into their American 


dominions. Hf the ‘record of any such 


a Vou. v, 
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ist, we have, not. been. able-to find,; any tragerof 


GASES IN THE SUPREME, COURT. 


it. Iti is true that, Charles the fifch, .in.the first 


“part of the sixteenth. century,, granted a patent, 
to one, of his Flemish favourites, for the 
sive right of imporjing, fur thousand negroes, 
into America, ‘which was. purchased some, 
Genoese, merchants, who. were;the first, who 
brought into.a regular form,, the. commerce. 
slaves. ‘between Africa , aud’ America, A. few, 
years, before, a, small. number, of, negroes, had 
been introduced by the permission of Ferdinandy | 
But the priviledge, granted by the, Emperor, so; 
far from being the first, introduction, of slavery) 
into the new: world, was. inteuded as’ a méangy 
of enabling the. planters to dispense: with, the» | 
slavery of the Indians, who had been reduced, | 
to astate of bondage, by their Kuropean icons; 
querors.. A full account of these transactions,’ 
may be seen:in Robertson’s history of Americac, 


On turning our attention to, the first, settles, 


of the British colonies,.in America, we | 
find that the introduction, of negro slaves,. inlay 
"one of the most,important, was. accidental... In, 
1616, as stated’ by Robertson,. andy } 
1620, by Judge Marshal,.in his life of Wash 
ington, a Dutch ship from the coast of, Guinea, 
sold a part of her cargo of negroes,to the plang) 
ames river. . is the frst origin 
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the slavery of the’ blacks, the British West. District. 
‘rican provinces. “Abdout’ twenty years after, 
slaves'were introduced into New- Englond, All 
Wis took place, without any previous legislative | 
© 7 dians were at’ the’ same ‘time, and before, held 
inv bondage. absence of any act, or‘in- 
stroument of government, ‘undér which their sla- 
| very originated, ‘is matter of greater sur- 
| prise, than that there-should be none au- 
Worizing the slavery of ‘the blacks. - 
first act of the: legislature: of the | 
“vince of. Virginia, on the subject of the slave- ~ 
iy of the Indians, was passed ‘in 1670, and- 
ps one of its provisions, as we are informed by 
| Jadge ‘Tucker, prohibits” free or manumitted 
from purchasing christian servants. 
7) The'words, free or manumitted, are’ 
‘Gnd absurd, if there did not exist Indians 
aavery, and Indians who had been’slaves, and 
} Waid been’ manumitted, before ‘and at the time’ | 
thls act was passed.” Indeed from: the history, 
aid legislative proceedings of the British colo- 
thes, both in the West India islands and in 
North America,’ it clearly appears, thatin most, 
Bs | it not in all of'them, the slavery of the Indians 
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Whe: French government was later, in estay> 


gislation on that subject. 


blishing colonies in Amerioy: than che 
and Spanish.--In our researches, on the ges 

_ ject under consideration, we have not 
able to discover any legislative act of ity hy ing 


_ which the colonies: were authorized to hold [pe 
dians in bondage,’ but that it was customary 49), 
purchase and hold some classes of them in-slge | 

cannot be doubted. This cannot: 


without the permission, or at least the 


leration of government. Moreau de St. 

_ ‘speaking of the bleck population of St. Dowin, 
g0, observes, that among it are the descendaiitg’ 
some Indians from Guiana, Louisiana, 

whom government and individuals, in violation; 
the law of nature, deemed it profitable to 


duce to slavery. 1 Hist. St. Dom: 67. the, 


heginning of the eighteenth century, he addayy | 


there were upwards of three hundred I di 


slaves, im the French part of St. Domingo.. Tae | & 
4730, the governor of Louisiana, sent three buy) | @ 
dred of the Natchez tribe to be sold. 
isiana. 


beyoha contradiction, the holding of Tndiane 
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were transported from the very Cole: 
tay in which the ancestor of the plaintiff 
ish] appellant were held in bondage. Were itme+ Cisse. 
eatery to prove that they were legally held'so, 
ihevevidence of it would be found, in their he: 
by ing taxed as slaves, St. Domingo laws, 
| geitcumstance, which creates at‘ least.a very 
| yiolent presumption, that the municipal vegula- 
fine of the French colonies, did not prohibit. 
te-slavery of the Indians. This appearste 


| wept; which we: have seen succeeded fo the 
French iv Louisiana. Governor Q<Reilly, ia 
tg’ 1769, op taking possession of the colony, discor 
m 


that a considerable number of Indians, 

vere held in slavery, by the French colonists. 

+! 1 This he declared, by a proclamation, to be con- 

¢. | tery to the wise and pious laws of Spain: but 

ipthe same instrument, “he confirmed the inha~ 
Dilants in their possession of such Indianslaves, 
} Wiil-the pleasure of the king, in thie respect, 
ald be knowa. Here is thea a recognition of 

sho posvessora, to hold theis Ladian 

y 7 slaves, until the legislative will of the monarch 

wh 7 should deprive them of it. This never did hap- 

pen. In conformity with this opinion, is.a de- 

the Baron de Garondelet, twenty five 


Tia 


have been the opinion | of the Spanish governs 1 
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Indians, Alexis and David, to return to; ange 
abide with their owners, until! the ‘royal’ wile 
was expressed. to the contrary. 
he inhabitants: of the colony of Louisiana, 
while under the government and dominidn‘¢f” Hor 
Fratice,‘held:Indians in slavery. ‘The Spas ye 
ish government, under which they passed, ‘te 
cognized ‘their tight to hold them, until 
should be altered by a declaration of thé kingly) ‘he 

will. Tt-never was declared. ‘The colony 
without any change in:the condition of the omy ™ 

ginal population, -is receded:.to the French 


_ tion, andiby it transferred to the United Stateg 
“under a treaty securing to its inhabitants, their |} ™ 

_ to, property, -as they stood-under the’for afi 

mer: government. Throughout these political 
changes the ancestor ofthe defendant 


pellee, remained undisturbed in his possessioly 

ofthe plaintiff and appellant’s mother, a8 hig 

him since his birth. 

. + during: the government, of the’ 

Carondelet, the plaintiff’s mother, as has been # | 

stated, made an attempt to obtain her freedom; 
what. proceedings took place before: that gover: 
Nor; whether-any, or what judgment was 

dered, cannot now be ascertained. olf 

thing clear is, that she returned:-with the 
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two, dant’s father from New-Orleans, and remained 
with him as his slave, until his death. This. 


vil} gertainly. raises a presumption, that the suit ter- 
7 pinated i in, a-‘manner unfavourable to:her claim. 
| Pit this is to have any weight on the determina- 

tion, of the’ present case, it be,» 
| placed against the:plaintiff. “TS 
‘Upon the whole, we are of opinion, that 
from a view. of the political. changes in 
he ihe country, nor a fair examination of the sub- 
ny, | ject, is the plaintiff and appellant entitled te 


tee, is, thereive, ordered, adjudged de 
treed, of the 


“, 


for the Brent for the. de: 


There was no case, determined. 
‘al ihe months of, October, and, November. 
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